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Introduction 



"Negotiated rulemaking," also known as 
"regulatory negotiation" or "reg-neg," is a 
process for developing federal regulations by 
consensus. It is one of a range of consensus- 
building procedures used by agencies to 
supplement the informal rulemaking provisions 
of the Administrative Procedure Act (APA), 5 
U.S.C. §553. 
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The APA's provisions require an agency to 
give the public notice of a proposed rule and an 
opportunity to file comments. Traditionally, 
most agencies implement those requirements by 
drafting a proposal and then seeking public 
comment on it before adopting a final rule. 

Under the reg-neg process, on the other 
hand, public participation begins much earlier, as 
the proposed nile is developed. An agency that 
intends to develop a regulation invites 
representatives of interests hkely to be affected 
b>' the regulation to work cooperatively with each 
other and the agency, by forming a committee to 
develop a consensus draft of the text of a 
proposed regulation. The proposed rule is 



subsequently offered to the public for comment 
under normal rulemaking procedures. To assist 
the committee in face-to-face negotiations, the 
process uses a neutral facilitator, who aids all 
parties in reaching a consensus. 

The reg-neg process encourages cooperative 
and creative problem solving. It promotes public 
participation in agency rulemaking; and if 
consensus is reached, reg-neg can result in better 
regulations, based on information known to all 
parties and tested through the negotiations. 

Federal agency rulemaking is often 
criticized as a lengthy and burdensome process 
that results in rules that are subject to frequent 
litigation. By contrast, reg-neg can improve the 
quality, acceptability and timeliness of 
regulations, avoid litigation, and improve 
compliance, thereby reducing the costs of federal 
regulations to both the government and the 
private sector. 

The Administrative Conference of the 
United States first recommended the reg-neg 
process in 1982, following a study of the subject, 
and some agencies began using the technique as 
early as 1983.^ The use of negotiated rulemaking 
has accelerated in the 1990's, spurred by the 
passage of the Negotiated Rulemaking Act, 5 
U.S.C. §§561-570, and by the strong support of 
President Clinton, who has encouraged agencies 
to use reg-neg in Executive Order 12866 and a 
series of follow-up memoranda to agencies. 

This report, prepared pursuant to the 
Negotiated Rulemaking Act, 5 U.S.C. §5 69(d), 
begins with an outline of the Act, a summary of 
the Administrative Conference's efforts to 
implement negotiated rulemaking in the federal 
government, and a description of federal agency 



See Recommendation 82-4, Procedures for 
Negotiating Proposed Regulations, reprinted in Appendix 
IV. 



experience with the process. The principal 
sections of the report contain a discussion of the 
key implementation issues that have arisen, 
followed by a number of recommendations. The 
report is based on materials submitted to the 
Conference by the agencies that have used 
negotiated rulemaking/ a series of interviews 
with individuals who have played different parts 
in the process, and a wealth of information 
obtained over the last decade by the Conference's 
staff, acting as researcher, educator, consultant, 
and adviser to other agencies. 



^ Much of the material submitted to the Conference 
by agencies in response to a specific inquiry on experience 
under the Administrative Dispute Resolution Act and the 
Negotiated Rulemaking Act were reprinted in the 
appendices to Toward Improved Agency Dispute 
Resolution: Implementing the Administrative Dispute 
Resolution Act, Report of the Administrative Conference 
of the United States (February 1995). 



Chapter One 
The Negotiated Rulemaking Act of 1990: A Summary 



Federal agencies possess the authority to 
engage in negotiated rulemaking under their 
enabling statutes and the Federal Advisory 
Committee Act, and a few agencies have used 
reg-neg for more than a decade. However, prior 
to passage of the Negotiated Rulemaking Act of 
1990, many agencies were not using it, at least in 
part because of some imcertainty about their 
authority and imfemiliarity with the mechanics of 
the process. 

The Negotiated Rulemaking Act of 1990, 
Public Law No. 101-648 (codified at 5 U.S.C. 
§§561-570), was passed by Congress with 
bipartisan support and signed into law by 
President Bush on November 29, 1990. The 
primary purpose of the Act is to encourage 
federal agencies to use reg-neg by providing 
explicit statutory authority and a fi^amework of 
basic procedural rules for its use. The Act 
encourages, but does not require, use of reg-neg 
to "enhance" rulemaking under the 
Administrative Procedure Act. In addition, it is 
careful not to limit innovation and 
experimentation in the development of federal 
regulations. The complete text of the Act, as 
amended by Public Law No. 102-354, appears in 
Appendix I of this report. 

Under the Act, the agency head must 
determine whether use of reg-neg in a specific 
regulation is in the public interest. The agency 
may use a neutral third party, called a convenor, 
to assist in making that determination. If the 
agency determines to use reg-neg, it must pubUsh 
a notice of its intent and offer a 30-day period 
during which persons who believe they are not 
adequately represented on the committee may 
apply for membership. Meetings of the 
committee, chaired by a neutral facilitator, must 
be open to public observation and conducted in 
accord with the Federal Committee Advisory 
Act, and the agency itself must participate in the 
negotiations. 



If the committee reaches consensus on the 
proposed rule, the proposal is submitted to the 
agency. Ordinarily, the agency commits itself to 
publishing the proposal and soliciting public 
comment on it, in conformity with the 
Administrative Procedure Act and any other 
statutory requirements. However, the Act does 
not require the agency to publish a rule proposed 
by a negotiatmg committee. If the committee 
does not reach consensus, it may, nonetheless, 
submit to the agency any information, 
recommendations, or materials the committee 
considers appropriate. 

The Negotiated Rulemaking Act contains a 
six-year "sunset" provision, under which it will 
be repealed on November 29, 1996, unless 
renewed by Congress. Expiration of the Act 
would not preclude agencies from undertaking 
negotiated rulemaking, since their authority to do 
so exists without the Act, which principally 
codifies good agency practices, ensures adequate 
pubUc notice of negotiated rulemaking, and 
encourages use of reg-neg. However, agencies 
might well interpret non-renewal as a sign that 
negotiated rulemaking is no longer encouraged. 

I. Determination of Need 
(5 U.S.C §563) 

The idea of using negotiated rulemaking in 
any particular instance may originate with the 
agency, or be proposed to the agency by any 
person with an interest in the content of a 
proposed rule; but it is the agency alone that 
must determine whether reg-neg is appropriate 
for any particular rulemaking. Moreover, only 
the agency itself is authorized by the 
Administrative Procedure Act to promulgate final 
rules, which in most cases must be published for 
pubUc comment before they can become final. 

Section 563 provides guidance for the 
agency's determination whether to use reg-neg. 



The provision first sets a general standard: 
whether use of reg-neg would be "in the public 
interest." Then, based on criteria set forth by the 
Administrative Conference to guide agencies in 
making a reg-neg determination,^ section 563 
lists seven fectors to be considered by the agency. 
These include whether there is a need for the rule, 
whether the agency is willing and able to support 
the process adequately, and whether it appears 
likely that an appropriately balanced and 
representative committee can be convened whose 
members are willing to negotiate in good faith to 
reach a consensus. 

In addition, the section permits, but does not 
require, the agency to use an impartial outside 
person (referred to as a "convenor") to assist in 
deciding whether to conduct a negotiated 
rulemaking in a particular case and in identifying 
potential participants in the negotiation process. 

If, after considering the report of a convenor 
or conducting its own assessment, the agency 
decides to establish a negotiated rulemaking 
committee, 5 U.S.C. §564 requires the agency to 
inform the public through notices in the Federal 
Register and appropriate trade or specialized 
publications. Section 564 also requires the 
agency to make available an opportunity to apply 
for membership on the negotiating committee to 
persons or interests that believe they are not 
represented adequately. The agency, however, 
retains final authority on whether to grant such 
applications. These public notices, as well as 
additional requirements under the Federal 
Advisory Committee Act, ensure that all 
concerned interests will be represented in the 
negotiations—an essential for the success of a 
reg-neg. 

II. Establishing the Committee 
(5 U.S.C. §565) 

Section 565 provides the basic rules for 
establishing a negotiated rulemaking committee. 
After publication of its notice of intent to 
establish a committee, the agency must wait at 



^ See ACUS Recommendations 82-4 and 85-5, 
reprinted in Appendix IV. 



least 30 calendar days for comments, including 
applications or nominations for additional 
participants. After review of the comments, the 
agency must determine whether a committee can 
be formed with members who "can adequately 
represent" the interests that "will be significantly 
affected" by the proposed rule, and whether 
formation of the committee would be "feasible 
and appropriate." Based on these determinations, 
the agency may establish a reg-neg committee. 
If, after considering the public comments, the 
agency decides not to establish a committee, it 
must publish a notice of that determination and 
the reasons for it. 

Section 565 also makes explicit that 
agencies establishing negotiating committees 
must comply with the Federal Advisory 
Committee Act (Pub. L. No. 92-463, 5 U.S.C. 
App,). In addition, agencies must lunit a 
committee to no more than 25 members, unless 
the agency head finds a greater number 
necessary; and every committee must include at 
least one person representing the agency. The 
final provision of section 565 requires agencies to 
provide appropriate administrative support, 
including technical assistance, to the negotiating 
committee. 

III. Committee Activities 
(5 U.S.C. §566) 

Section 566 sets out the basic rules 
governing the operations of a negotiated 
rulemaking committee. The section directs each 
committee to consider the matter proposed by the 
agency and attempt to reach a consensus on a 
proposed rule witfi respect to that matter and 
"any other matter the committee determines is 
relevant to the proposed rule." With this 
language. Congress enables the committee to act 
flexibly — the key to successful negotiations. 

This section prescribes the same rights and 
responsibilities in deliberations and activities for 
the agency's representative on the committee as 
for other members. Section 566 also provides for 
selection of a neutral "facilitator" or mediator to 
assist the committee in its deliberations and 
specifies certain duties for the facilitator, which 



include chairing meetings, assisting impartially 
in the discussions, and keeping committee 
records. 

If a committee reaches consensus on a 
proposed rule, the committee must send a report 
containing the language of the proposed rule to 
the agency. If the committee cannot reach a 
consensus, it may send a report to the agency 
indicating areas in which the committee reached a 
consensus, and including any additional 
information the committee considers appropriate. 
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The term "consensus" is defined in the Act 
to mean that each interest represented on the 
committee concurs in the result, unless the 
committee agrees at the outset of negotiations to 
a different meaning for the term. 5 U.S.C. §562. 
In practice, under the Act, consensus has 
sometimes meant that no interest represented on 
the committee opposed the decision. In other 
words, it is not necessary that each interest 
endorse the decision, only that each not oppose it. 
This flexibility encourages the committee to 
reach consensus while, at the same time, 
safeguarding each interest by providing it with an 
effective veto power. 

The committee's existence terminates when 
the agency promulgates the final rule, unless the 
charter or the committee itself specifies an earlier 
termination date. 5 U.S.C. §567 



IV. Services, Facilities, And 

Committee Member Expenses 

(5 U.S.C. §568) 

Options for agencies to acquire the services 
of convenors and feicilitators, accept fi-ee 
services, or pay the expenses of committee 
members, are addressed in 5 U.S.C. §568, 
Agencies may use either an individual or an 
organization as a convenor or facilitator; they 
may appoint, hire under contract, or use the 
services of a government employee for these 
positions, as long as the individual does not have 
a financial or other conflict of interest that would 
preclude impartial and independent service. 

Section 568 also authorizes agencies to use 
federal or private services and facilities, with or 
without reimbursement. Agencies using reg-neg 
are also permitted to accept voluntary and 
imcompensated services. 

Members of negotiated rulemaking 
committees are responsible for their own 
expenses. However, §568 permits agencies to 
pay certain committee members' reasonable 
travel and per diem expenses, reasonable 
compensation, and costs of technical assistance, 
in accordance with the Federal Advisory 
Committee Act. Such payments are restricted to 
committee members who lack adequate financial 
resources to participate in the work of the 
committee and whose participation is necessary 
to assure adequate representation of a particular 
interest. 

V. Role of the Administrative 
Conference (5 U.S.C. §569) 

Congress contemplated a significant role for 
the Administrative Conference of the United 
States under the Negotiated Rulemaking Act of 
1990, and §569 provides a number of ways for 
federal agencies to obtain information and 
assistance from the Conference on the negotiated 
rulemaking process and for specific reg-negs. 
However, Congress has not appropriated any 
fimds for the Administrative Conference for 
fiscal year 1996, and the agency will close in 
October 1995. No successor has been specified 



for its responsibilities under the Act. Under the 
statute, ACUS is to 

• serve as a clearinghouse of information to 
assist agencies interested in negotiated 
rulemaking; 

• establish and maintain, in consultation with 
the Federal Mediation and Conciliation 
Service (FMCS), a roster of individuals 
available to serve as convenors or facilitators 
for negotiated rulemaking proceedings, and 
establish procedures to help agencies obtain 
the services of convenors or facilitators on 
an expedited basis; 

• provide training to government personnel on 
techniques and procedures of regulatory 
negotiation; 

• consult with agencies and parties interested 
in forming negotiated rulemaking committees 
and conducting negotiated rulemaking 
proceedings; and 

• in the discretion of the Conference Chairman, 
pay certain expenses of agency negotiated 
rulemaking proceedings, including the cost of 



facilitators or convenors, the expenses of 
eUgible participants in negotiating 
committees, and training expenses, out of 
funds appropriated for this purpose. (While 
the statute authorized appropriations of up to 
$500,000 during the fiscal years 1991-1993, 
a total of only $41,000 was ever 
appropriated. The use of these funds is 
discussed in Chapter Two, section II.G.) 

The Conference's implementation activities 
for 1990-1995 are described in Chapter Two. 

VI. Judicial Review (5 U.S.C. §570) 

To avoid creating new sources of potential 
Utigation, 5 U.S.C. §570 provides that agency 
actions pertaining to procedural decisions in a 
negotiated rulemaking are not subject to judicial 
review. This does not affect the availability of 
judicial review for final agency rules 
promulgated through the negotiated rulemaking 
process, nor is any greater deference to be given 
to such rules than to rules that are the product of 
other rulemaking procedures. 



Chapter Two 

Administrative Conference Efforts to Implement 
Negotiated Rulemaking 



From the start, the Administrative 
Conference of the United States has had a key 
role in e£Forts to explore the potential for using 
negotiation techniques in federal agency 
rulemaking. It has sponsored crucial research on 
the subject, encouraged agencies to try negotiated 
rulemaking and assisted them when they have 
done so, and provided information, publications 
and training on regulatory negotiation issues. In 
the 1980's the Conference adopted seminal 
recommendations on how and when to use 
negotiated rulemaking, worked to introduce 
agency officials to the technique, and assisted 
Congress in the drafting of legislation that 
became the Negotiated Rulemaking Act of 1990. 
With passage of the Act, the Conference assumed 
specific statutory responsibilities, such as serving 
as a clearinghouse for negotiated rulemaking and 
maintaining a roster of individuals available to 
act as convenors or facilitators for regulatory 
negotiations (hereinafter called "neutrals"); many 
of these responsibilities built on efforts the 
Conference had abeady begim. With the 
National Performance Review's adoption of 
specific recommendations promoting the use of 
negotiated rulemaking and President Clinton's 
subsequent directives encouraging agency efforts 
in this direction, ACUS has continued to assist 
agencies in learning about and making effective 
use of this technique. 

I. Laying the Groundwork: 
ACUS Activities Preceding 

Enactment of the 
Negotiated Rulemaking Act 

The Administrative Conference was at the 
forefront of early investigations of negotiated 
rulemaking. The first major study of the topic. 



prepared for the Conference in 1982 by its 
consultant PhiUp J. Barter, provided the basis for 
Conference Recommendation 82-4, Procedures 
for Negotiating Proposed Regulations. This 
recommendation urged agencies to consider using 
negotiation to resolve regulatory issues, offered 
guidelines for selecting regulatory problems that 
might lend themselves to attempts to negotiate a 
solution, and described procedures agencies 
could use to conduct negotiated rulemaking fairly 
and effectively within the context of their existing 
rulemaking procedures. 

With advice and assistance from Conference 
staff, agencies including the Environmental 
Protection Agency, the Federal Aviation 
Administration (Department of Transportation), 
and the Occupational Safety and Health 
Administration (Department of Labor) relied on 
these guidelines and procedures in conducting 
early negotiated rulemaking proceedings. (See 
Chapter Three.) The Conference evaluated some 
of these agency experiences in 1985, refining and 
supplementing its earlier recommendation in the 
h^t of this study in Recommendation 85-5, 
Procedures for Negotiating Proposed 
Regulations. This second study touched on the 
role of the regulatory agency in negotiations, the 
value of having one or more skilled mediators 
participate, and the usefiibess of small-scale 
training opportunities. The recommendation also 
noted tiie potential value of a "resource pool" to 
support travel, training, or other appropriate 
expenses incurred by participants or expended on 
behalf of the negotiating group. 

Through the 1980's, the Conference worked 
to acquaint other agencies with the potential 
value of negotiated rulemaking and to assist 
agencies interested in the technique. During this 
period, the Conference created a working group 



to discuss procedural issues raised by negotiated 
rulemaking and sponsored government-wide 
educational programs on the subject. A 1987 
symposium on alternative means of dispute 
resolution (ADR) conducted by ACUS included a 
panel on negotiated rulemaking featuring 
government officials, public interest group 
representatives, and -private attorneys who had 
been involved in negotiated rulemaking as 
participants or as mediators."* ACUS presented 
an ADR Roimdtable in 1989 to educate agency 
personnel and to focus on their concerns about 
using negotiated rulemaking. And, since 1987, a 
column called "Reg-Neg Watch" in the 
Conference's newsletter, published three times a 
year, has provided information on the status of 
agency efforts to use negotiated rulemaking. 

The Conference also continued to assist 
specific agencies by informally discussing 
relevant issues, helping with the preparation of 
necessary documents, and suggesting sources of 
mediators. In 1988, Conference staff, with 
assistance fi-om other agencies, began taking 
steps to assemble a roster of neutrals to make it 
easier for agencies to locate personnel to serve as 
convenors, facilitators, or mediators for 
negotiated rulemaking proceedings as well as 
other ADR procedures. In addition, the 
Conference fiilfiUed specific statutory 
responsibilities imder federal laws mandating the 
use of negotiated rulemaking in particular 
instances; for example, in 1988, ACUS supplied 
to the Nuclear Regulatory Commission a Ust of 
potential convenors for a statutorily required 
regulatory negotiation on indemnification of 
radiopharmaceutical licensees. 

During this period. Conference staff also 
worked with Congress to help draft government- 
wide legislation on the use of negotiated 
rulemaking (as proposed in Recommendation 82- 
4), and the Conference's Chairman testified 
before Senate and House subcommittees in 
support of such legislation. These efforts 



^ These proceedings were published in A 
Colloquium on Improving Dispute Resolution: Options 
for the Federal Government, 1 Admin. L. J. Am. U. 399 
(1987). 



culminated in passage of tiie Negotiated 
Rulemaking Act of 1990. 

IL Implementation of the 
Negotiated Rulemaking Act: 
ACUS Activities Since 1990 

The Negotiated Rulemaking Act of 1990 
assigned the Administrative Conference specific 
statutory responsibilities for implementation of 
the Act, as discussed in Chapter One, section V. 
To a large extent, these statutory responsibilities 
built on work that the Conference had already 
begun on its own. In addition, some of these 
activities have dovetailed with responsibilities 
assigned under the Administrative Dispute 
Resolution Act, Public Law No. 101-552, 
companion legislation authorizing agencies to 
expand their use of alternative dispute resolution 
techniques in proceedings other than rulemaking. 
(That Act, for example, also directs the 
Conference to maintain a roster of available 
neutrals.) 

A. Introducing the Act 

Following passage of the Act, the 
Conference began to familiarize rulemaking 
agencies with its provisions. To introduce 
agency officials to the Negotiated Rulemaking 
Act and to address practical issues in the use of 
regulatory negotiation, the Conference presented 
a seminar in October 1991, attended by more 
than 200 people. Following a keynote address by 
Senator Carl Levin, principal sponsor of the 
Negotiated Rulemaking Act, participants heard 
reports on the pros and cons of negotiated 
rulemaking and discussed practical issues related 
to its use in a series of panels featuring 
government oflScials experienced with the 
technique as well as other experts. Conference 
staff also made efforts to disseminate the recently 
pubUshed Negotiated Rulemaking Sourcebook 
widely. In addition, staff members made 
presentations to bar association groups and 
others interested in negotiated rulemaking to 
familiarize them with the process and the 
Negotiated Rulemaking Act. 



B. Negotiated Rulemaking Sourcebook 

In response to growing interest in negotiated 
rulemaking, the Conference in 1990 published the 
Negotiated Rulemaking Sourcebook^ a 900-page 
comprehensive guide and resource for agencies 
considering or conducting negotiated rulemaking, 
containing guidance on the theory and practice of 
the technique. The Sourcebook includes 
extensive background information, practical 
advice to agencies, samples of relevant agency 
documents, sources of assistance, and discussion 
of specific agency experiences with negotiated 
rulemaking. A revised and updated edition was 
published in 1995. 

C Seminars and Training 

The 1991 session was only one of a series of 
ADR and reg-neg seminars and training 
programs sponsored, presented, or assisted by 
ACUS. For example, an October 1992 
roundtable on finding and hiring qualified ADR 
neutrals, supported by a grant from the William 
and Flora Hewlett Foundation, covered 
negotiated rulemaking as well as other alternative 
dispute resolution proceedings. For each of these 
programs, the Conference prepared written 
materials that were widely distributed. The 
Conference has also worked closely with other 
federal agencies to make available several 
interagency training programs in negotiated 
rulemaking. These have included: 

• a four-day training course for negotiated 
rulemaking facilitators, offered in 
conjimction with the Environmental 
Protection Agency and the Federal Mediation 
and Conciliation Service; 

• formal training, under interagency 
agreements, for Federal Communications 
Commission staff, the facilitator, and the 
negotiating committees participating in a 
negotiated rulemaking on spectrum allocation 
in July 1994 and one on hearing aid 
compatibility in April 1995; 

• participation of Conference staff as expert 
faculty in developing and presenting courses 
offered by the Department of Justice's Legal 
Education Institute, the Office of Personnel 



Management, and the General Services 
Administration; 

• educational efforts in connection with the 
National Performance Review (discussed 
below). 

D. Aid in Acquiring Neutrals 

With the assistance of the Environmental 
Protection Agency (EPA), the Conference, as 
required under 5 U.S.C. §569(b), estaWished and 
maintained a roster of neutrals available as 
convenors or faciUtators for negotiated 
rulemaking as well as other alternative dispute 
resolution proceedings. This effort built on work 
begun before enactment of the Negotiated 
Rulemaking Act. Staff members of the 
Conference have also offered extensive advice 
and aid to agencies on what to look for in 
selecting convenors and facilitators for negotiated 
rulemaking, and on locating and obtaining 
individuals to perform these services.^ 

£. Assisting the National Performance 
Review 

In September 1993, the Report of the 
National Performance Review^, along with 
Executive Order 12866, exhorted agencies to 
make greater use of negotiated rulemaking. 
Following up on these recommendations. 
President Clinton issued a memorandum to heads 
of executive branch agencies, directing them to 
identify candidates for negotiated rulemaking. In 
cooperation with the Office of Management and 
Budget, the Conference undertook to assist 
agencies in responding to the directive, 
presenting, in November 1993, a half-day 
seminar on how to get started. After the 



^ In addition, extensive Conference efforts to help 
agencies more easily obtain neutrals for other types of 
ADR proceedings, such as work on innovative contracting 
arrangements and sponsorship of a pilot program for 
agency sharing of neutrals, may ultimately provide 
benefits in the negotiated rulemaking arena as well. 

^ From Red Tape to Results: Creating a 
Government that Works Better and Costs Less, 118 
(1993). See also National Performance Review 
Recommendations DOL03 (at 146) and REG03 (at 167). 
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President's further directive in March 1995, 
directing agency heads to submit to 0MB 's 
Office of Information and Regulatory Affairs 
(OIRA) a list of upcoming rulemakings that 
could be converted into negotiated rulemakings, 
the Conference, supported by OIRA, formed a 
"Negotiated Rulemaking Resource Team" to give 
expert assistance to agencies as needed. The 
Conference also prepared a "briefing book" on 
negotiated rulemaking for use in National 
Performance Review Programs. 

F. Technical Assistance to Agencies and 
Other Activities 

Since enactment of the Negotiated 
Rulemaking Act, the Conference has continued 
to provide advice and assistance to numerous 
individual agencies on a broad range of issues 
involved with reg-neg. These services have 
included presenting individually-designed 
seminars for specific agencies, meeting with 
agency staff, commenting on written documents, 
and answering specific questions on the 
applicable law and best practices. 

Under an agreement with EPA, the 
Conference has also sponsored a formal 
evaluation of that agency's experience with 
negotiated rulemaking by Professors Cornelius 
Kerwin and Laura Langbein of American 
University. A report on the first phase of this 
research, in which the authors surveyed 101 
participants in eight reg-negs at EPA, has been 
completed; several of its findings are noted in 
Chapter Three of this report. The second phase 



of the work involves a comparative study of 
several conventional rulemaking proceedings 
conducted by EPA. The Administrative 
Conference has made appropriate arrangements 
with EPA to see that this work will be completed 
despite the Conference's own lack of fiiture 
funding. 

G. Expenditure of Funds Authorized by 

the Negotiated Rulemaking Act for 

Negotiated Rulemaking 

As noted above, the Negotiated Rulemaking 
Act authorized appropriations of up to $500,000 
to the Conference for each of the fiscal years 
1991, 1992, and 1993, to be used to carry out the 
Act's purposes. In fact, no funds were actually 
appropriated in fiscal year 1991, and 
appropriations in the other years amounted to 
only $27,000 for fiscal 1992 and $14,000 for 
fiscal 1993. 

The Conference expended approximately 
$2000 of these appropriations, under the 
provisions of 5 U.S.C. §569 (f), to pay necessary 
expenses of participation for an environmental 
organization in the Coast Guard's negotiated 
rulemaking proceeding on vessel response plans 
under the Oil Pollution Act of 1990. The 
remaining funds were used to pay for Conference 
staff expenses in support of interagency 
negotiated rulemaking activities, such as training 
and distribution of publications, that could not be 
provided under the Conference's regular 
appropriation. 
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Chapter Three 

Negotiated Rulemaking in the Federal Government: 

Experience and Issues 



L Summary of Agency Activity 

As of mid- 1995, seven cabinet departments 
and five other federal agencies have used the 
negotiated rulemaking process in approximately 
55 proceedings, including reg-negs still under 
way.^ Approximately 60 percent of these 
proceedings were begun after passage of the 
Negotiated Rulemaking Act. (Reg-neg 

proceedings are listed by agency in Appendix III, 
with a brief description of each and citations to 
the relevant notices that have been published in 
the Federal Register.) 

The first federal agency attempts to use 
negotiated rulemaking were based on a 1982 
recommendation of the Administrative 
Conference (Recommendation 82-4). In 1983, 
the Federal Aviation Administration assembled a 
committee to negotiate a revision of outdated 
flight and rest time requirements for domestic 
airline pilots. The committee included 
representatives of airlines, pilot organizations, 
public interest groups, and other interested 
parties. The prior rules had been in effect for 30 
years, a period of substantial change in the airline 
industry, during which the FAA had to issue 
more than 1000 pages of interpretations. On 
several occasions, the agency had proposed 
revisions, but withdrew them because of 
substantial opposition. A final rule based on the 
committee's negotiations was adopted in 1985, 
which was not challenged in court. Since then, 
agencies within the Department of Transportation 



^ In addition to the twelve agencies counted as of 
mid- 1995, listed in Appendix m, the Equal Employment 
Opportunity Commission and the Pension Benefit 
Guaranty Corporation have very recently begun reg-negs. 
Also, the list in Appendix III contains citations for the 
Federal Energy Regulatory Conunission and the Interstate 
Commerce Commission, which announced their intention 
to use reg-neg but did not proceed. 



have used reg-neg on a variety of issues, 
including the National Highway TrafBc Safety 
Administration (handicapped parking and 
headlight aimmg), the Coast Guard (oil spills and 
drawbridge regulations) and the Federal Railroad 
Administration (roadway worker protection). 

Also in 1983, the Environmental Protection 
Agency sought suggestions from the public on 
which rules might be good candidates for trying 
the reg-neg process. EPA then selected two 
proceedings for negotiations, each of which 
resulted in a consensus-based rule. Since that 
successful beginning, EPA has been the largest 
federal user of the negotiated rulemaking 
procedure, accoimting for almost one-third of the 
reg-negs undertaken by federal agencies. EPA 
rules based on a negotiated consensus include 
penalties for manufacturers of vehicles not 
meeting Clean Air Act standards, emergency 
exemptions from pesticide regulations, 
performance standards for woodbuming stoves, 
control of volatile organic chemical equipment 
leaks, national emission standards for coke 
ovens, manifests for transporting hazardous 
wastes, and chemicals used in manufacturing 
wood furniture. In several additional proceedings, 
EPA based its rule on substantial agreements 
reached in the negotiations even though the 
committees were imable to agree completely on a 
proposal.^ 



A comprehensive evaluation of EPA's reg-neg 
experience, commissioned by the Administrative 
Conference and EPA, is not yet completed. Some 
preliminary findings, based on the first phase of the study, 
are cited in the discussion below. See Chapter Two, 
section n.F. A prior study of EPA's experience with reg- 
neg was conducted in 1987 by EPA's Program Evaluation 
Division, Office of Policy, Planning and Evaluation. The 
report of that study is reprinted in the Negotiated 
Rulemaking Sourcebook, at 23 (1990 & 1995 eds.). 
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Within the Department of Labor, the 
Occupational Safety and Health Administration 
has used reg-neg for proposed standards on 
worker exposure to benzene and to a chemical 
known as MDA, an animal carcinogen used in 
the manufacture of plastics. The MDA 
committee reached consensus on a set of 
recommendations to-OSHA that served as the 
basis for the agency's rule. The benzene effort 
did not result in a negotiated rule. However, the 
reg-neg process successfully narrowed the issues, 
and the resulting rule was one of the few OSHA 
standards not to result in litigation. In 1994, 
OSHA estabUshed a committee to negotiate 
safety standards for workers erecting steel 
structures. 
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The Department of Labor has tried to 
encourage additional use of negotiated 
rulemaking through two other activities. In 
1992, the Office of the Solicitor issued its 
Negotiated Rulemaking Handbook as a guide for 
departmental use of reg-neg. In 1994, the 
Department produced a videotape that includes a 
discussion of the MDA proceeding. 

Other agencies that have used negotiated 
rulemaking procedures include the Nuclear 
Regulatory Commission, Farm Credit 
Administration, Federal Communications 
Commission, Federal Trade Commission, and the 
Departments of Agriculture, Education, Health 
and Human Services, Housing and Urban 
Development, and the Interior. 

The first reg-negs, in the 1980's, addressed 
environmental issues and conditions applying to 
particular kinds of workplaces. More recently. 



interest has broadened to include a variety of 
financial and fimding formulas (Health Care 
Financing Administration in HHS, Education, 
HUD, and the Farm Credit Administration), 
protection of animals (Animal and Plant Health 
Inspection Service in USDA), technical issues in 
communications (FCC), and valuation of 
resources (Interior). The scope of coverage has 
ranged from the relatively narrow focus of the 
Coast Guard's reg-neg on drawbridges along the 
Chicago River to the broad applicability of 
EPA's reg-neg on reducing emissions of 
hazardous air pollutants from small non-road 
engines such as lawnmowers. 

IL Efforts to Encourage or 
Mandate Use of the Process 

A. Statutorily Required Negotiated 
Rulemaking 

On several occasions, both before and after 
passage of the Reg-Neg Act, Congress has 
required individual agencies to use the process in 
particular situations. These have included 
education assistance programs, public housing 
funding, and implementation of legislation on 
Indian self-determination. The following 

statutory provisions and the related agency 
proceedings are described in Appendix III. (See 
section III.J of this chapter for a discussion of 
whether negotiated rulemaking should be 
mandated.) 

Department of Education 

• Hawkins-Stafford Elementary and Secondary 
School Improvement Amendments of 1988, 
Public Law No. 100-297. 

• Carl D. Perkins Vocational and Applied 
Technology Education Act Amendments of 
1990, Public Law No. 101-392, §504. 

• Higher Education Amendments of 1992, 
Public Law No. 102-325, §497. 

• Student Loan Reform Act of 1993, part of 
the Omnibus Budget Reconciliation Act of 
1993, Public Law No. 103-66. 
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Department of Health and Human Services 

• Indian Self-Determination Contract Reform 
Act of 1994, PubUc Law No. 103-413, Title 
I. (Jointly with the Department of the 
Interior.) 

Department of Housing and Urban 
Development 

• Housing and Commimity Development Act 
of 1992, Public Law No, 102-550, §114(b). 

Department of the Interior 

• Indian Self-Determination Contract Reform 
Act of 1994, Public Law No. 103-413, Title 
I. (Jointly with the Department of Health 
and Human Services.) 

9 Tribal Self-Governance Act of 1994, Public 
Law No. 103-413, Title II, §407. 

Nuclear Regulatory Commission 

• Price-Anderson Amendments Act of 1988, 
Public Law No. 100-408, §19. 

B. Presidential Directives and National 
Performance Review 

The Clinton Administration has strongly 
endorsed the use of negotiated rulemaking 
through recommendations of the National 
Performance Review and the provisions of 
Executive Order 12866, which addressed 
procedures for regulatory planning and review. 
On the same day in September 1993 that the 
President signed the executive order, he also 
issued a directive to the heads of 18 departments 
and agencies to choose at least one candidate rule 
for development through reg-neg. In the year 
following these events, agencies starting new 
negotiated rulemaking proceedings included the 
Health Care Financing Administration 
(HHS), Federal Railroad Administration 
(Transportation), Federal Communications 
Commission (FCC), Department of Housing and 
Urban Development (HUD), Department of the 
Interior, and Department of Education. 
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In March 1995, President Clinton renewed 
his encouragement with a memorandum directing 
agencies to identify candidate rulemaking 
proceedings that could be converted to negotiated 
rulemaking. As of mid- 1995, it appears that 
several additional agencies are seriously 
evaluating a number of proceedings to determine 
whether reg-neg would be appropriate, 

IIL Implementation Issues 

The Negotiated Rulemaking Act of 1990 
was intended to encourage agency use of the 
process and to create a statutory framework that 
allows for flexibility of use, while ensuring 
adequate public notice and opportunities for 
involvement by affected interests. The Act was 
also intended to clarify the applicability of the 
Federal Advisory Committee Act to negotiated 
rulemaking committees. However, the Reg-Neg 
Act did not require any agency to use the 
process. 

Unquestionably, the congressional 
imprimatur on the reg-neg process has given it a 
degree of legitimacy in the eyes of some agencies 
that were previously unwilling to give serious 
consideration to its use. Moreover, reg-neg has 
received bipartisan support. The Act was passed 
without objection and signed by President Bush. 



"P^f Jegbtiated ruliemaking ♦ . . is a key building 
blx)ck of: I regulatory reform ^ because ; of the 
lelitnmation of leg^^ rulemaking." 
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The Clinton Administration has strongly 
encouraged use of the process through several 
presidential directives and the recommendations 
of the National Performance Review. 

As with all alternative dispute resolution 
processes, there is no single way to structure all 
negotiated rulemakings. The language in 5 
U.S.C. §561 that encourages procedural 
experimentation and innovation within the 
bounds of the law has been particularly helpful to 
agencies in adapting the process to their 
particular circumstances. Nevertheless, a 
number of issues have arisen, some of which 
cause substantial problems for some agencies 
endeavoring to conduct negotiated rulemakings. 

A. Selecting the Right Process for 
Building Consensus 

Negotiated rulemaking is only one of several 
available approaches to building a consensus on 
regulatory or other issues involved in governing. 
A spectrum of alternatives is illustrated by the 
accompanying chart, supplied by the 
Environmental Protection Agency. These 
include, besides reg-neg, policy dialogues (where 
the goal may be consensus on principles rather 
than on regulations) and various kinds of forums, 
workshops, or roundtables. The diversity of 
approaches is also recognized in Executive Order 
12866, §6, which directs agencies '^o explore 
and, where appropriate, use consensual 
mechanisms for developing regulations, including 
negotiated rulemaking," 

Alternative techniques differ in the degree of 
interaction between the agency and affected 
interest groups, whether the process is a one-time 
event or a series of interactions, and whether the 
process is directed more toward exchanging 
information or developing a consensus. Relevant 
factors in determining the best procedure include 
the scope of the issues involved, the nature of the 
affected interest groups, incentives for 
cooperation, timing considerations, and the 



availability of resources that might be needed to 
carry out the process.^ 
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The Administrative Conference's 1982 
recommendation (Recommendation 82-4) was 
based on a recognition that reg-neg is appropriate 
only in certain circumstances. Thus the 
Conference urged use of reg-neg only after an 
assessment of the appropriateness of using the 
procedure, and set forth a number of criteria for 
making that determination. The assessment is 
usually referred to as the "convening process." 
(See section III.D of this chapter for a discussion 
of the convening process.) The Negotiated 
Rulemaking Act also identifies some basic 
criteria and appropriately provides for convening. 
(5 U.S.C. §563) A study of negotiated 
rulemaking at the Environmental Protection 
Agency supports the criteria identified in the Act 



For an analysis of these considerations, see 
Discussion on the Use of Consultation and Consensus- 
Building Processes for Implementing the Clean Air Act, a 
report prepared for the Environmental Protection Agency 
by the Keystone Center (1992), reprinted in the Negotiated 
Rulemaking Sourcebook (1995 edition), pages 48-65. 
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This chart is taken from Discussion on the Use of Consultation and Consensus-Building Processes for 
Implementing the Clean Air Act, a report prepared for the Environmental Protection Agency by the 
Keystone Center (1992), reprinted in the Negotiated Rulemaking Sourcebook (1995 edition), pages 48-65. 
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for selection of particular rules as candidates for 
negotiated rulemaking.^** 

Only one agency, EPA, has institutionalized 
negotiated rulemaking with a small full-time staff 
to evaluate candidates for either reg-neg or other 
consensus-building processes and to manage the 
process ultimately selected. Other agencies 
appear to have considered individual candidates 
for negotiated rulemaking on an ad hoc basis. 
Starting in 1983, the small staff of EPA's 
Regulatory Negotiation Project, located in the 
Office of Policy, Planning and Evaluation, has 
assisted other parts of the agency in identifying 
candidates for reg-neg. Because EPA's early 
experience suggested a broader approach directed 
toward choosing the most appropriate process for 
building a consensus, the Regulatory Negotiation 
Project was reconstituted as the "Consensus and 
Dispute Resolution Program." Its staff is 
responsible for systematically evaluating rules 
under development and making recommendations 
to the rulemaking staff as to which consensus- 
building process, such as those noted on the 
accompanying chart, is most appropriate. 

B. Impact of the Federal Advisory 
Committee Act 

The Federal Advisory Committee Act 
(FACA), Public Law No. 92-463, 5 U.S.C. 
Appendix, was enacted by Congress in 1972 to 
provide uniform standards for the operation of 
advisory committees within the executive branch, 
to monitor the number of committees and their 
activity, and to assure that the pubUc would have 
access to their deliberations. "Advisory 
committee" is defined by section 3 of the Act to 
include any committee or similar group that is 

(1) established or utilized in the interest of 
obtaining advice or recommendations for the 
President or one or more federal agencies and 

(2) not composed wholly of full-time federal 
officers or employees. The Reg-Neg Act makes 



'° Kerwin and Langbein, An Evaluation of 
Negotiated Rulemaking at the Environmental Protection 
Agency: Phase 1 (Report for the Administrative 
Conference of the United States, 1995), at 7-9 [cited 
below as "Kerwin and Langbein"]. 



clear that, in general, negotiated rulemaking 
committees are required to be established and 
operated in accordance with the requirements of 
FACA, except as modified by the Reg-Neg Act, 
(See 5 U.S.C. §565(a)(l)) 

Among the requirements of FACA are that 
new advisory committees be established only 
after public notice and upon a determination that 
estabUshment is in the pubUc interest (§9), that 
the membership of each advisory committee be 
fairly balanced in terms of the points of view 
represented (§5), and that meetings of advisory 
committees be open to the public, subject to the 
same exemptions as in the Government in the 
Sunshine Act (5 U.S.C. §552b). 

The requirements of FACA that are 
modified by the Reg-Neg Act relate to who chairs 
the meetings (5 U.S.C. §566), the extent 
to which committee members' expenses may be 
paid (§568), and provisions for terminating the 
committee (§567). Also, the Reg-Neg Act 
requires an additional public notice, announcing 
the agency's intent to establish a reg-neg 
committee and inviting persons who believe their 
interests are not adequately represented to apply 
for membership on the committee. (See 5 U.S.C. 
§564) 

An important step in setting up an advisory 
committee (FACA §9) is submission by the 
agency of the committee's charter to the General 
Services Administration (GSA) for review.^ ^ 
GSA, in turn, refers rulemaking negotiation 
committee charters to the Office of Management 
and Budget (0MB) for further review. 

The time consumed by the chartering 
process has been criticized as a source of delay. 
Furthermore, several administrations have tried 
to limit, in general, the number of advisory 
committees. For example. Executive Order 
12838 required a finding of compelling reasons 
by the agency head and the approval of the 
Director of the Office of Management and 
Budget before an agency could create any new 
advisory committee. 



'* GSA has responsibihty for coordination of 
advisory committees under Executive Order 12024. 
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The committee chartering process and the 
special approval required for the committees 
under Executive Order 12838 were more 
frequently identified as problems by agencies 
reporting to ACUS^^ than any other aspect of the 
negotiated rulemaking process. In general, the 
efforts to reduce the number of advisory 
committees have been prompted by large 
numbers of committees that remain on the books 
for long periods of time. By contrast, negotiated 
rulemaking committees are created for a single 
purpose, for a limited period of time. When they 
have completed that task, the committees are 
terminated, in accordance with the Negotiated 
Rulemaking Act. Section 567 specifies that such 
committees terminate, at the latest, when the final 
rule under consideration is promulgated. Thus 
negotiated rulemaking committees do not 
contribute to the proliferation of long-lived 
advisory committees that have been the target of 
initiatives to reduce their number. 

Moreover, in light of the determination of 
need made by the agency head under 5 U.S.C. 
§563 and the oversight and review functions of 
the Office of Management and Budget for 
rulemaking in general, some of the chartering and 
reporting requirements that are needed for other 
kinds of advisory committees may be superfluous 
for negotiated rulemaking committees. It should 
be possible to achieve the openness goals of 
FACA and the Reg-Neg Act without requiring 
the paperwork and several levels of approvals 
required for advisory committees that are created 
for other purposes. Indeed, President Clinton 
recognized this in his March 4, 1995 Regulatory 
Reinvention Initiative, in which he pledged to 
"amend Executive Order No. 12838 ... to allow 
for advisory committees established for 
negotiated rulemakings."*^ However, the 



^^ This information was contained in agency reports 
submitted to ACUS in response to a specific inquiry about 
experience under the Administrative Dispute Resolution 
Act and the Negotiated Rulemaking Act (see note 2 
above). Similar comments were made by experienced 
facilitators in interviews with Conference staff. 

'^ Memorandum for Heads of Departments and 
Agencies, Regulatory Reinvention Initiative (March 4, 
1995). 



Executive Order has not yet been amended, so 
the problems persist. 

In a few instances in which Congress has 
required an agency to use reg-neg, the legislation 
has specifically exempted the committee fi-om 
complying with FACA. (See, e.g.. Higher 
Education Amendments of 1992, Public Law No. 
102-325, §497) An additional exclusion from 
FACA exists under the Unfunded Mandates 
Reform Act of 1995, Public Law No. 104-4, 
§204, in the special situation where all members 
of the committee are representatives of state, 
local, Indian tribal, and federal government 
entities. 

Because the Negotiated Rulemaking Act is 
premised on the applicability of FACA to 
negotiating committees, the openness 
requirements for negotiating committees are 
achieved, in effect, by incorporating the openness 
requirements of FACA. This works well so long 
as FACA applies. But if Congress has explicitly 
exempted a particular reg-neg from FACA and 
no other provisions requiring open meetings 
apply, an unintended result is that agencies may 
feel free to hold closed meetings. In fact, this 
appears not to have happened since the passage 
of the Negotiated Rulemaking Act, even in 
rulemaking proceedings statutorily exempted 
from FACA; however, at least one agency did 
hold closed negotiated rulemaking committee 
meetings prior to the Act, and the risk remains. 

These problems should be addressed by 
exempting all negotiated rulemaking committees 
from the chartering and approval provisions of 
FACA, and spelling out directly in the Negotiated 
Rulemaking Act precisely those openness, 
balance, recordkeeping, and other requirements 
that make sense for reg-neg committees. If 
Congress chooses to mandate the use of 
negotiated rulemaking for particular regulations 
or programs, it should ensure that the same 
requirements apply as would apply under the 
Negotiated Rulemaking Act if it were amended in 
this manner. 
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C Impact of Other Statutory Constraints 
on Agencies 

Some agencies that either have been 
required to do reg-negs, or have independently 
found reg-negs to be in the public interest, have 
raised questions about the applicability of 
unrelated statutory provisions Ihat may inhibit 
their ability to utilize the reg-neg process to its 
greatest benefit. The principal concerns of this 
nature have come fi"om the Department of 
Education and the Department of Labor. 
Congress may wish to address the interaction 
between agency substantive statutes and the 
Negotiated Rulemaking Act where procedural 
inconsistencies occur. 

Several programs of the Department of 
Education are subject to an overall 240-day 
statutory time limit on completion of rulemaking 
proceedings. When Congress has subsequently 
required a combination of a series of regional 
meetings and negotiated rulemaking to be 
inserted into the rulemaking timeline, the result is 
likely to be either squeezing the negotiations into 
so short a time period as to decrease their 
potential value (e.g., Carl D. Perkins Vocational 
and Applied Technology Education Act 
Amendments of 1990, Pub. L. No. 101-392); or 
forcing the Department to extend the rulemaking 
beyond the 240-day mandate (e.g., Higher 
Education Amendments of 1992, Pub. L. No. 
102-325). The Department has reported that, 
while the process provides an opportunity for 
presentation of some useful perspectives, in 
general it has not found reg-neg to have saved 
much time. Nevertheless, without a statutory 
direction to do so, the Department has chosen to 
use the negotiated rulemaking process in 
connection with its borrower defenses 
regulations. 

The Occupational Safety and Health 
Administration (OSHA), within the Department 
of Labor, has conducted three negotiated 
rulemakings. OSHA staff has pointed out some 
areas of conflict between provisions of section 
7(b) of the Occupational Safety and Health Act, 
which contains rules for the size and composition 
of OSHA advisory committees generally, and the 



Negotiated Rulemaking Act. The principal 
concern appears to be that section 7(b) specifies 
equal numbers of representatives of employers 
and of workers, plus a limited number of state 
and federal agency representatives, all together 
numbering no more than 15, for all OSHA 
advisory committees. The numerical balance 
presupposes a context in which a majority vote 
would determine the committee's position. By 
contrast, in a typical negotiated rulemaking 
committee, decisions are made by consensus; 
without a consensus, there is no decision or 
recommendation. For this reason, reg-neg 
committees do not require a precise numerical 
equality. The Negotiated Rulemaking Act calls 
for "balanced membership" (5 U.S.C. §565(b)), 
but leaves it to the agency to determine through 
the convening process, in particular situations, 
who the affected interests are and what an 
appropriate balance would be. Moreover, a 
negotiating committee under the Negotiated 
Rulemaking Act may be as large as 25, or even 
larger if necessary to achieve appropriate balance 
or for other good reason. 

D. The Role of the Convening Process 

The importance of the convening process 
cannot be over-emphasized. An agency should 
not undertake a negotiated rulemaking proceeding 
without first giving adequate attention to the 
appropriateness of the process for the issues 
mvolved, identification of the affected interests, 
and an assessment of the willingness of the 
potential participants to engage in the process in 
good faith. Agency experience indicates that if 
this key step is skipped, or is performed 
inadequately, the reg-neg is much less likely to 
lead to consensus and may be of diminished value 
to the agency as a tool to gather and evaluate 
information in the absence of complete 
consensus. 

The process of convening a regulatory 
negotiation includes evaluating the feasibility of 
negotiating a rule, identifying stakeholders, 
designing the structure of a negotiating 
committee, and identifying a preliminary set of 
issues to be negotiated. An agency 

contemplating negotiated rulemaking will usually 
choose one or more "convenors""persons or 
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organizations that will cany out these tasks and 
discuss the results with agency officials. In 
addition, it may be necessary or advisable at 
various times in the convening process for agency 
staff to contact relevant congressional staff, 
Office of Management and Budget staff, and 
staff of other agencies to discuss with them the 
possibility of negotiating the rule. 

The convenor must first identify all interests 
that may be affected by the rule. The term 
"interest" refers to a grouping of parties who are 
likely to be affected similarly by the regulation or 
who appear to have similar perspectives on the 
subject matter of the contemplated rule. The 
convenor normally proceeds by contacting the 
parties, including the agency, and by interviewing 
them in an effort to identify all interests, to define 
the issues that need to be addressed in the 
rulemaking, to explore whether it is possible to 
obtain commitments to negotiate fi-om 
representative parties and agency personnel, and 
to determine whether similar or related interests 
will agree to joint representation if the committee 
would otherwise become too large. The convenor 
attempts to assemble a balanced committee 
willing and able to work toward the goal of 
consensus on a rule that is within the agency's 
statutory authority and which addresses the 
issues that cause the agency to consider adopting 
a rule. (See 5 U.S.C. §563(b)) 

Carrying out an adequate convening does 
not mean that the agency must always hire an 
outside consultant and conduct an elaborate 
study. The convenor, however selected, will 
ordinarily take as a starting point the information 
and experience already in possession of the 
agency. The essence of the convening process, 
however, is to talk to potential parties about both 
the issues and the process. Through these 
contacts, judgments can be made about which 
interests must participate, who can adequately 
represent those interests, their willingness to 
participate, and the prospects for success. In 
some instances, of course, the convening process 
may result in a decision not to use reg-neg, or 
perhaps to use some other approach to 
developing a consensus. 



The first phase of Kerwin and Langbein's 
study of reg-neg at EPA concludes that, at that 
agency, the convening process has been largely 
successful at getting the right parties to the table. 
Sixty-five percent of the participants they 
interviewed felt that all interests were adequately 
represented in their reg-negs.^"* Moreover, the 
study found that small, sometimes ad hoc 
citizens' groups, small businesses and local 
governments frequently participated, tending to 
counter the claims of some reg-neg critics that 
only well-organized interests with considerable 
resources will be able to participate.^^ 

On the other hand, Kerwin and Langbein 
also identified a real danger that smaller groups 
may feel coerced to participate in a resource- 
intensive reg-neg by the need to protect their 
interests when, unless they are compensated or 
assisted in some manner, they might prefer a 
conventional rulemaking.'^ The convening 
process should include consideration of how to 
facilitate active participation by smaller groups 
that do not want to participate on a regular basis 
as fiill committee members because of the 
demand on resources, but wish to have a greater 
opportunity to participate than merely filing 
written comments. This need might be 
accommodated through public meetings to review 
the progress of the negotiations, discussions on 
electronic bulletin boards, or other techniques. 

Agencies like EPA and parts of the 
Department of Transportation, which have used 
negotiated rulemaking several times, tend to have 
sufficient staff expertise to understand the need 
for proper convening. Agencies relatively new to 
the reg-neg process do not always realize the 
importance of this step, and need to be educated. 
Inadequacy of resources for reg-neg, however, 
may be a more serious issue. Some agencies 
have either ignored or skimped on convening in 
an effort to keep costs minimal. In such cases a 
consensus may be achieved, but at a substantially 
increased risk of having no consensus, or of 



*^ Kerwin and Langbein, note 10 above, at 1 1 . 
*^ Kerwin and Langbein, at 10. 
^* Kerwin and Langbein, at 12. 
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overlooking the participation of important 
interests, or of having inadequate representation 
of an interest. ^^ 

Good convening also takes time. 
Particularly where Congress wants an agency to 
use reg-neg, it is important to avoid constraining 
the agency by a time limit that is unrealistic, if 
the process is to be worth the effort. If Congress 
thinks it is worth doing a reg-neg, then suf5Bcient 
time should be allowed to do it right. Also, a 
series of public meetings should not, in general, 
be considered a direct substitute for proper 
convening. Convening usually includes private 
conversations that actually are the beginning of 
the effort to define the issues and determine the 
interests of affected parties. In this connection, 
some individuals who have functioned as 
convenors have suggested that agencies consider 
making greater use of convenors to help them to 
structure the negotiated rulemaking proceeding. 

£. Issues in the Negotiation Process 

The negotiation phase is the central feature 
of the negotiated rulemaking process. While it is 
conceived as the major opportunity for public 
input in the proceeding, it is not just a substitute 
for public hearings or a public comment period, 
where each interested party submits its views and 
waits to see what will happen. Instead, it is a 
period of dynamic activity requiring careful 
planning and a reasonable period of time for 
parties, including the agency, to become 
acquainted with the process, the substantive 
issues, and the viewpoints of the other parties. 
These steps must occur before any real progress 
can be made in crafting solutions to the 
problems. Adequate time is also needed during 
the negotiations for participants to advise-and be 
advised by~their constituencies about the issues 
and the negotiations. Before a final commitment 
is made, the participants must have an 
opportunity to assure themselves that they really 
are speaking for their constituencies. 



How much time any of these steps should 
take in a particular reg-neg depends, of course, 
on the complexity of the issues and the number 
and nature of the interests involved. In general, 
however, it will be unreahstic to expect 
negotiations to be completed in a single meeting 
(even if the meeting is several days in length) or 
even in a few weeks . 

The Facilitator 

The Reg-Neg Act assumes (but does not 
explicitly state) that a facilitator will be used, and 
specifies a number of duties for that person, 
including chairing meetings and keeping records, 
as well as assisting the committee members in the 
negotiations. (5 U.S.C. §566) All reg-negs to 
date have actually used one or more facilitators, 
though, as discussed in section III.G of this 
chapter, some have been more effective than 
others. 

Respondents in the Kerwin and Langbein 
study of negotiated rulemaking at EPA generally 
beUeved their facilitators contributed to achieving 
consensus, although the role of the facilitator 
varied greatly in individual reg-negs, from 
passive initial organizer to aggressive participant 
in managing negotiations. The key roles for the 
facilitators were identified as keeping things 
moving, keeping track of issues and their 
resolutions, and preventing the reopening of 
issues on which consensus had already been 
reached. Participants in some reg-negs also 
valued facilitators' practice of "shuttle 
diplomacy" among interest groups.*^ 

Some people have suggested that in special 
circumstances a facilitator might be uimecessary. 
This would appear to be workable only in very 
rare cases where both the agency personnel 
involved and the other participants are very 
familiar with the process, where the issues are 
not very complex or highly controversial, and 
where all of the parties are strongly motivated to 
seek and reach consensus. 



^' The choice between in-house and outside neutrals 
is discussed in section in.G of this chapter. 



*^ Kerwin and Langbein, at 1 8-19. 
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The Neeotiation Process 

Careful planning of the negotiation or 
facilitation phase is a key factor in making the 
process work well. The agency and the 
facihtator should consider in advance a variety of 
issues, some related to the substance of the rule 
and some that are strictly procedural. Adequate 
planning for the negotiations includes addressing 
agency coordination, issue selection, timing, 
resources, and a variety of logistical questions. 
While many of the operating procedures of the 
negotiating committee should be resolved by the 
committee itself, agencies and facilitators have 
sometimes found that taking the lead to prepare 
and present proposals for committee operation 
can save time and get the negotiations oflF to a 
good start. 

For most reg-negs, the first meeting of the 
negotiating committee, or at least the first day of 
negotiations, has been largely devoted to 
managing and negotiating organizational matters, 
including reaching agreement on the definition of 
"consensus" that will be used by the committee 
and on a basic set of groimd rules or 
"organizational protocols" for the committee. 
The Reg-Neg Act provides appropriately that the 
committee should make these determinations, and 
that statutory requirements for agency 
rulemaking are inapplicable to these procedural 
rules. (5 U.S.C. §566(e)) 

However, it is important to keep this process 
manageable. Some EPA reg-neg participants 
interviewed in the Kerwin and Langbein study 
reported that too much time was devoted to 
developing ground rules, and that hostility 
created in these debates carried over into the 
substantive sessions. Particularly in view of the 
fact that rules and procedures tend to become 
more informal as the committees work together 
and develop mutual trust, Kerwin and Langbein 
suggest that ground rules often could be limited 
to a few basic principles. ^^ Nevertheless, there 
may be situations where a history of distrust 
among the parties indicates the advisability of 
working out a more complete set of procedures. 



or where the committee feels more comfortable 
addressing procedural matters in some detail at 
the outset. 



Most reg-neg committees have found it 
productive to form subcommittees or working 
groups to assemble data or to examine issues and 
prepare proposals for consideration by the full 
committee. If decisions are made by the full 
committees in open public session, it is not 
necessary to require all working group 
discussions to be formally scheduled in advance 
and open to the public.^^ Committees have found 
that the ability to schedule working group 
meetings as and when needed is most conducive 
to making progress toward resolving the issues 
before them. Where the fiill committees are 
actually making the decisions, and are not merely 
a rubber stamp for working group proposals, this 
appears to be an adequate protection of the 
public interest. In some instances, where 
circumstances suggest it, committees have chosen 
to schedule working group meetings far in 
advance and give full public notice. This 
flexibility should be retained. When scheduling 
meetings, facilitators of complex proceedings 
should be alert to the possibility that participants 
representing smaller interests may not be able to 
cover several subgroups addressing issues that 
concern them. 

The Kerwin and Langbein research suggests 
that, at least at EPA, there has been some 
variation as to whether decisions are being made 
at the full committee level or at the workmg 



'^ Kerwin and Langbein, at 14-15. 



^° See General Services Adniinistration, Federal 
Advisory Committee Management Regulations, 41 CFR 
§101-6.1004(k)(1995). 
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group level. They found that subgroups asked to 
develop proposals on particular scientific or 
technical issues tended to have great influence on 
these issues and the full committee tended to 
ratify their proposals. On the other hand, when 
subgroups were interest-based, the fiill committee 
debate was more important in the final resolution 
than the subgroup work. Kerwin and Langbein 
observe that the initial organization of the 
negotiation by the facilitator will be influential in 
determining the relative importance of the work 
of the subgroups and the full committee.^^ 

Some agencies have made technical 
consultants available to negotiating committees 
to assist them as needed during the negotiations. 
In other instances, the committee has retained an 
expert either to advise the entire group or to 
advise an individual interest. Availability of 
resources and workable contractual mechanisms 
are, of course, determining factors for whether a 
committee can do this. 

As with any negotiations, agreements are 
more likely to be reached if some kind of deadline 
is set. In some instances. Congress has set a 
statutory deadline. In many cases, the agency 
will set its own deadline. As a general principle, 
deadlines set by the agencies may be more 
realistic for the particular circumstances, and no 
less effective, than deadlines set in the statute.^^ 
Where the agency itself has created the deadline, 
the agency can decide to extend the deadline if 
the parties appear to be close to consensus or a 
breakthrough in the negotiations appears 
imminent. However, all parties, including the 
agency, should feel some pressure to reach a 
resolution. 

The order in which issues are considered can 
be a factor in the success of a reg-neg. Some 
committees have postponed difficult issues in 
order to develop an effective working relationship 
by reaching consensus on easier matters. This 
can increase the likelihood that the committee 



will be able to grapple with the hard issues 
successfully. On the other hand, there is some 
possibiUty that compromise resolutions of key 
points under the intense pressure that mounts as 
deadlines near might not reflect the best analysis. 
Kerwin and Langbein's evaluation suggests that 
this risk has not had an impact on satisfaction 
with the overall process.^ 

Some convenors and facilitators have 
suggested that in some agencies there is 
insufficient imderstanding among agency staff 
members of the special role of such neutrals with 
respect to reg-negs. In particular, a private 
sector neutral, hired by the agency as a 
contractor, is different from other agency 
contractors or consultants because the neutral's 
proper function requires that person to serve not 
just the agency but the entire committee.^"^ 
Clearly, a convenor or facilitator is not a "free 
agent" without restrictions; but neutrals must be 
allowed substantial fireedom to perform their 
roles effectively v^thout being viewed as just an 
agent of the agency. One approach to this 
concern is to recognize the potential problem 
when an outside neutral is first engaged, and to 
have a firank discussion between the agency and 
the neutral as to the nature of the neutral's role in 
a reg-neg. 

F. Training and Education 

Appropriate training and education for 
negotiated rulemaking includes: 

• making agencies and others potentially 
affected by regulations aware of negotiated 
rulemaking as a procedural option, the pros 
and cons of its appropriate use, variations on 
its possible structure, and alternative 
consensus-building processes; 

• training agency staff on how to set up and 
conduct a reg-neg proceeding; 



^* Kerwin and Langbein, at 24. 

^^ See Administrative Conference Recommendation 
78-3, Time Limits on Agency Actions, 43 Fed. Reg. 27509 
(June 26, 1978). 



^ Kerwin and Langbein, at 16. 

^^ This concern is echoed in the Kerwin and 
Langbein study, which noted some criticism of facilitator 
behavior that some participants attributed to an 
"employer-employee relationship." Kerwin and Langbein, 
at 19. 
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® training potential convenors and facilitators 
in how to carry out those functions; and 

® training members of negotiating committees 
on how the process works and how to carry 
out their roles most effectively. 

Activities of the Administrative Conference, 
including seminars, ..roundtables, and other 
opportunities for broadly educating agency 
personnel about negotiated rulemaking are 
described in Chapter Two. In 1993, the 
Conference, in cooperation with the 
Environmental Protection Agency and the 
Federal Mediation and Conciliation Service, 
helped present a four-day training session for 
reg-neg facilitators. Participants in the class 
included FMCS mediators with experience 
resolving primarily labor disputes, plus interested 
staff members from several other federal 
agencies. Several of these people have had the 
opportunity subsequently to gain practical 
experience in convening or facilitating reg-negs. 

Members of the negotiating committees in 
individual reg-neg proceedings may or may not 
have had significant experience and training in 
negotiation, particularly multi-party, public 
policy negotiations. Mediators or facilitators for 
a number of regulatory negotiations have found a 
wide disparity in negotiation experience among 
the participants, particularly where the mmiber of 
participants is as large as 20 to 25. For this 
reason, many of the regulatory negotiations have 
begun with a pre-negotiation training and 
orientation session for participants. These 
sessions provide a chance for the parties to get 
together in an informal, educational setting and to 
help "level the playing field" with regard to 
negotiation skills prior to the beginning of the 
committee's actual work. 

Pre-negotiation orientation or training 
sessions can accomplish the following major 
objectives: 

® To augment and update the negotiation skills 
of the participants. 

® To allow the participants to become 
acquainted with each other in a neutral 
setting and to begin to build a constructive 
relationship among themselves. 



• To demonstrate consensus building 
techniques with non-threatening examples in 
the form of demonstrations, exercises or 
simulations. 

• To allow the mediator(s) to observe the 
dynamics of interactions among members of 
the group. 

• To provide a common vocabulary and 
procedures for operating consensually. 

Such training typically entails a half-day or 
full day of presentations, discussions and 
participatory exercises on the day before the 
negotiations actually begin. Sessions have been 
run both by experienced federal agency staff and 
by professional trainers, depending on personnel 
and funds available for the negotiation. The 
faciUtator chosen for the negotiation has 
sometimes conducted the training. In some 
instances, it has been done by staff of the 
Administrative Conference, the Federal 
Mediation and Conciliation Service, or the 
agency conducting the rulemaking proceeding. 

A one-day training session cannot change an 
inexperienced person into an expert negotiator, 
but it is often a worthwhile investment that may 
provide methods and tools that will prove 
beneficial to the agency, the participants, and to 
the group as a whole. Where it has been used, 
such as at the Environmental Protection Agency 
or the Federal Communications Commission, 
committee training seems to be helpful. For 
example, facilitators have reported that 
committee members have actually used the 
vocabulary they learned as an aid to making 
progress in the negotiations. 

G. Obtaining the Services of Neutrals 

The Reg-Neg Act assumes that a facilitator 
will be used for negotiated rulemaking and 
specifies a number of duties for that person, 
including chairing meetings and keeping records, 
as well as assisting the committee members in the 
negotiations. (5 U.S.C. §566) The Act also 
provides for use of a convenor, but does not 
require one. (5 U.S.C. §563(b)) 

All of the regulatory negotiations to date 
have employed the services of a neutral third 
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party (or an agency employee who was accepted 
by the committee as a neutral) to facilitate 
negotiation sessions, and many have used neutral 
third parties as convenors. In some reg-negs the 
same person served as both convenor and 
facilitator or mediator, while in others different 
individuals performed these functions. 
Convenors and .fecilitators have come fiom 
several sources: from other offices within the 
agency, from other federal agencies, and from the 
private sector. In general, the experience of 
agencies indicates that each type of source is 
workable in appropriate circumstances, provided 
the individual has tfie skills described below. For 
example, an agency should not choose a 
facilitator employed within the same agency 
unless that person's normal responsibilities are 
sufficiently far removed from the substance and 
the final approval process of the rulemaking so 
that both the fact and the perception of neutraUty 
are clear and acceptable to the participants in the 
negotiations and to other interested parties. 

Typically, several factors are of much 
greater significance than the source of the 
neutral. Most important are the person's 
facihtation or mediation skills and the ability to 
understand the substantive issues. Also 
important, of course, is the acceptability of the 
neutral to the various affected interest groups and 
their representatives at the negotiating table. If a 
particular negotiated rulemaking is to be an 
effective process, leading to a useful result, the 
agency conducting the proceeding must be 
careful to evaluate these factors in choosing a 
neutral, and not make a choice based simply on 
cost or convenience. 

For some agencies, technical expertise or an 
ability to understand highly technical issues may 
be of special concern. Researchers evaluating 
the Environmental Protection Agency's 
negotiated rulemaking experience observed that, 
in some reg-negs, technical expertise on the part 
of the facihtator has been an important asset.^ 
Without it, the facilitator may lack credibility in 
advancing possible resolutions, or may lack the 
knowledge to manage the negotiations effectively. 



On the other hand. Professor Stephen Goldberg 
has commented on a reg-neg in which a neutral, 
apparently selected primarily on the basis of 
technical expertise, did not have sufficient 
mediation experience to bring the parties beyond 
an unpasse. 

Finding appropriate neutrals and arranging 
to pay for their services is an important step in 
the reg-neg process. In accordance with the 
Negotiated Rulemaking Act (and a similar 
provision of the Administrative Dispute 
Resolution Act), the Administrative Conference 
created a roster containing information on 
mediators, facilitators, and other neutrals who 
are available to assist in negotiated rulemakmg 
and other cases involving federal agencies. The 
Conference has frequently provided information 
from the roster and other informal assistance to 
agencies seeking the services of neutrals. (In one 
instance prior to passage of the Negotiated 
Rulemaking Act, a statute mandating negotiated 
rulemaking for a particular Nuclear Regulatory 
Commission proceeding expressly directed the 
NRC to select a convenor from among names 
suggested by the Administrative Conference.) 

With the closing of the Administrative 
Conference, Congress may wish to consider 
whether to provide for some agency to take over 
responsibility for maintaining the Conference's 
roster of neutrals, to ensure ready agency access 
to information about qualified neutrals. The 
Conference was initially given this function 
because of its expertise on reg-neg and its 
impartiality with respect to both the subject 
matter of any negotiations and the source of any 
neutrals that might be used to convene or 
facilitate individual proceedings. The Conference 
has been impartial because it was neither a 
vendor of dispute resolution services nor a 
principal user of such services. If the roster were 
to be operated by another federal entity, it would 
be important to maintain the same kind of 
impartiality, as well as to ensure that adequate 
resources were available to keep the roster 
current and responsive to agency needs. Whether 



^^ See Kerwin and Langbein, at 20. 



^^ Goldberg, Reflections on Negotiated Rulemaking, 
9 Washington Lawyer (no. 1) 42 (Sept./Oct. 1994). 



25 



such an entity exists is a question the Conference 
has not investigated. 

Contracting for the services of neutrals can 
prove challenging for agencies, especially since 
the sometimes cumbersome requirements of 
federal procurement law can cause delays.^^ A 
major new source of aid— and, incidentally, of 
some possible new problems— is the Federal 
Acquisition Streamlining Act (FASA), Pub. L. 
103-355, enacted in late 1994, which, among 
other things: (1) raises the threshold for agency 
use of simplified small purchase procedures from 
$25,000 to as high as $100,000; and (2) provides 
that agencies need not use fiiU competitive 
procedures for obtaining expert services in 
litigation or other disputes (including third-party 
neutrals in alternative dispute resolution 
proceedings). This legislation could meet the 
agencies' need for expedition. Some agencies 
have indicated, however, that they are unable to 
take advantage of the new streamlined provisions 
because regulations are not yet in place to 
implement FASA or because contracting officers 
have interpreted the provisions of FASA very 
restrictively. 

Unfortunately, FASA may have had the 
unintended impact of complicating matters for 
agencies that use non-profit organizations 
extensively as neutrals. FASA, by raising the 
limits for small purchase procedures, apparently 
also raised the threshold for contracts that are 
supposed to be reserved for small businesses. ^^ 
Many firms that provide neutral services are non- 
profit entities, such as universities; as such, they 
are not considered to be "small businesses" 
within the statutory definition of that term. 
Limiting these contracts to small businesses may 
not only increase costs to the government, but 
also substantially restrict access to a large, 
diverse pool of highly capable neutrals. 
Legislation clarifying that the exemption from 



^^ Where one or more outside convenors and 
facilitators are used, contracting costs can range from a 
low of about $20,000 to well over $100,000. See section 
IH.H of this chapter for a discussion of factors affecting 
these costs. 

^^ See 15 U.S.C. §644(j). 



fiiU competitive procedures for obtaining expert 
services in disputes applies even when the 
services are provided by non-profit entities would 
correct this problem.^^ 

Services of federal employees from agencies 
other than the rulemaking agency itself can be 
arranged through an informal loan of personnel, a 
temporary detail, or an interagency agreement 
(that may or may not provide for reimbursement 
of salary and otiier expenses), depending on the 
commitment of time and resources required. The 
principal options for engaging the services of 
private sector mediators, facilitators, or other 
kinds of assistance needed for reg-negs include 
fiill competitive procurement, small purchases, 
indefinite quantity contracts, basic ordering 
agreements, supply schedules, and employment 
of consultants, experts or special government 
employees. The Environmental Protection 
Agency has a multi-year contract with a team of 
dispute resolution firms, which provides 
convening, facilitation and other dispute 
resolution services to the agency, as needed, from 
a list of available providers. 

H. Funding and Other Resources 

Conducting a regulatory negotiation can 
require resources not usually involved in the 
development of regulations. These include 
services of facilitators and convenors, research 
conducted on behalf of the negotiating committee, 
administrative support for the committee, 
expenses of participation for some of the 
negotiators, and training costs. A growing body 
of agency experience suggests that these 
expenses are a worthwhile investment, provided 
the regulatory negotiation process is properly 
planned and is carried out effectively. Among 
the benefits cited are rules that address issues 
more realistically and with a concern for the 
needs of the various affected interests, decreased 
litigation challenging the rule, greater acceptance 
of and satisfaction with the rule, and improved 



^^ S. 1224, a bill to reauthorize the Administrative 
Dispute Resolution Act, introduced by Senator Grassley 
(R. Iowa) on September 8, 1995, contains a provision that 
would accomplish this purpose. 
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compliance. (See section in.I of this chapter for 
further discussion of the evaluation of costs and 
benefits.) 
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It has been observed that agencies get a 
budget for litigation, but no budget for avoiding 
litigation. Moreover, since much agency 
litigation is conducted by the Department of 
Justice rather than the agency itself, some of the 
overall savings of avoiding litigation may not be 
realized by the particular agency. If agencies are 
to put serious effort into using negotiated 
rulemaking or other consensus-building 
procedures, a way should be foimd to channel 
some of the anticipated savings into covering the 
up-front costs of these processes. 

Overall costs of a reg-neg proceeding are 
difficult to pinpoint, but have been estimated to 
range fi-om about $25,000 to $200,000, 
depending primarily on the cost of services 
required for convening and facilitation. Factors 
affecting the cost include whether such services 
are obtained through contracts with non- 
governmental providers, the complexity of the 
issues, and the degree of controversy. The lower 
end of the range would be realistic only when 
using collateral-duty convenors and facilitators 
employed by the agency or department 
conducting the reg-neg, when the negotiations are 



not very complicated, or when none of the parties 
need financial assistance to participate. Much 
higher costs would be entailed when using more 
than one outside neutral and extensive support 
services, and when the negotiations require an 
extensive schedule of meetings. Additional 
expenses that are sometimes necessary are the 
costs of rented meeting facilities and travel.^^ 

In reg-negs that use convenors or facilitators 
who are not government employees, the cost of 
these services is typically the greatest expense. 
This may also be true where the rulemaking 
agency uses employees of other federal agencies 
that require reimbursement for services, such as 
the Federal Mediation and Concihation Service. 
The pros and cons of different sources of 
convenors and facilitators are discussed in 
section III.G of this chapter. 

Technical Assistance and Information 

During its deliberations, a negotiating 
committee may require the services of technical 
consultants to advise the committee, or may 
require the generation of additional information 
not already available to the parties at the table. 
These needs raise two issues: the source of funds 
to pay for the services and the mechanism by 
which to disburse the money. The agency itself 
may have fimds available to support the 
rulemaking. Alternatively, committee members 
or other private parties concerned with the rule 
may be able to contribute funds. In some 
instances, negotiation committees anticipating 
such needs have found it useful to adopt 
procedures at the initial meeting to govern the 
types of projects and activities that any available 
resources would be used for and the procedures 
for approving these projects and activities. 
Funds made available to negotiating committees 
have been used to hire statisticians, computer 
modelers, and scientists who provided 
information and evaluations for use by committee 
members. 



'^ EPA staff have reported difficulty in obtaining 
sufficient funds for travel expenses because of restrictions 
on the agency's travel budget. 
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Pre-negotiation training sessions also 
increase costs, and rental of conference rooms 
may be necessary if an agency or local 
participants do not have rooms suitable or 
available for the negotiations. Small purchase 
orders are generally the easiest mechanism for 
paying for this kind of expense, xmless the agency 
has a contract mechanism in place to provide 
such services. 

Participants 

Beyond issues of adequate agency resources 
for reg-neg proceedings, the ability of others to 
participate in the process (and their interest in 
doing so) may depend significantly on their own 
costs and the resources available to meet those 
costs. Moreover, an unbalance in participant 
resources can sometimes have a substantive 
effect on the resulting rule. While most industrial 
and business parties can attend negotiating 
sessions on their own budgets, public interest 
group participants, union representatives, and 
some state or local government officials may not 
have access to organizational funds to pay travel 
expenses, especially if there are multiple 
meetings. In proceedings where such parties are 
necessary to form a balanced negotiating 
committee, it may be necessary for the agency to 
find funding support for them. In some 
instances, where planning far in advance of 
starting a reg-neg is possible, potential 
participants may be able to build funding into a 
future year's budget. 



The Reg-Neg Act provides that an agency 
may, in accordance with §7(d) of the Federal 
Advisory Committee Act, pay for a committee 
member's reasonable expenses, provided the 
member certifies a lack of sufficient financial 
resources to participate and the agency 
determines that the member's participation is 
necessary to ensure adequate representation of a 
particular interest. (5 U.S.C. §568(c)) Agencies 
have sometimes scheduled meetings in different 
parts of the coxmtry in an effort to reduce the 
overall travel costs for participants. Computer, 
telephone, or video conferences may be options 
for some meetings. The Nuclear Regulatory 
Commission, the Occupational Safety and Health 
Administration, and the Environmental Protection 
Agency have experimented with computer 
communication among committee members and 
with the general public. However, these choices 
may not offer the opportunity for human 
interaction that successfiil negotiations often 
require. Further experimentation along these 
lines should be continued. 

In theory, the convenor, the facilitator, or a 
committee member can approach charitable 
organizations for contributions to a resource pool 
for participants' expenses, although such 
applications can be very time consuming, and 
this source of funding may not be timely for a 
given negotiation. Also, members of the 
negotiation committee can sometimes be 
approached with regard to their willingness to 
assist other parties. Such requests, however, can 
raise several sensitivities with regard to possible 
compromise of the process—perhaps bringing into 
question the neutrality of the facilitator or 
convenor and the comfort level of individual 
participants. 

ACUS Appropriations under the 
Negotiated Rulemaking Act 

Section 4 of the Reg-Neg Act authorized 
appropriations of $500,000 to the Administrative 
Conference for each of the fiscal years 1991, 
1992, and 1993, to be used to carry out the 
purposes of the Act. In fact, no fiinds were 
actually appropriated in fiscal year 1991, and 
funds appropriated for this purpose amounted to 
only $27,000 in fiscal year 1992 and $14,000 in 
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fiscal year 1993. (See Chapter Two, section 
II.G, for discussion of the use of these funds.) 
No further funds, specially earmarked for 
negotiated rulemaking, have been made available 
to ACUS or any other agency. 

L Evaluating the Costs and Benefits of 
Negotiated Rulemaking 

There has been httle formal evaluation of 
the use of negotiated rulemaking, perhaps 
because such evaluation presents formidable 
challenges. "Success" in a negotiated rulemaking 
cannot be precisely defined; even when a 
negotiating conunittee fails to reach consensus on 
a proposed rule, its efforts sometimes succeed in 
narrowing issues or providing agency regulators 
with important information they can use to craft 
their own proposals. While some of the costs of 
the process can easily be identified, moreover, the 
possible benefits— a higher quality rule based on 
better information, improved compliance, and 
reduced litigation— may be difficult to quantify. 

Anecdotally, however, several agencies that 
have used the process report satisfaction with it. 
The Federal Conununications Commission in 
particular reports that negotiated rulemaking has 
saved the agency both time and money. In one 
such proceeding the FCC saved an estimated six 
months of work time for a senior engineer and a 
senior attorney, as well as possible appeal 
costs.^^ An EPA official informally reported 
significant savings in transaction costs fi'om 
using reg-neg,^^ mentioning in particular the 



^' Letter from Sheldon M. Guttman, Associate 
General Counsel and Dispute Resolution Specialist, FCC, 
to ACUS Chair Thomasina V. Rogers, October 21, 1994, 
at 4. 

^^ Former EPA Administrators William Ruckelshaus 
in 1984, and Lee Thomas in 1987, cited figures indicating 
that approximately 75-80 percent of EPA's major rules 
were challenged in court, requiring significant staff time 
and effort. By contrast, of the first 13 negotiated 
rulemaking proceedings brought to completion by EPA, 
only three were challenged in court, two of wiiich were 
essentially upheld. See Improving Regulatory Systems, 
Accompanying Report of the National Performance 
Review, Office of the Vice President (Sept. 1993), at 32, 
note 7. None of the court cases questioned the validity of 
the reg-neg process. 



avoidance of litigation and time savings 
attributable to receiving fewer and less 
adversarial comments in the public comment 
phase of the rulemaking proceeding.^^ 

The Farm Credit Administration noted 
benefits in the form of greater understanding of 
common problems among the participants in its 
reg-neg experience.^ And the Department of 
Agriculture cited a high level of compliance with 
the rules that emerged jfrom negotiated 
rulemaking, and no litigation challenging the 
rules. The Department also noted, however, that 
reg-neg is expensive.^^ 

The Kerwin and Langbein report on the 
Enviroimiental Protection Agency's experience 
with negotiated rulemaking, based on the first 
phase of their study, tentatively concludes that 
negotiated rulemaking has been largely 
successfiil.^^ Participants identified benefits from 
reg-neg including better rules than would have 
been achieved otherwise, better understanding of 
the issues or the process of developing rules, and 
greater influence in decisioiunaking. 
Additionally, most participants fek that these 
benefits exceeded the costs (although those costs 
were, in some cases, considerable). A second 
phase of the study, evaluating a group of 
conventional rulemaking proceedmgs for 
comparative purposes, is not yet completed; the 
information gleaned fi'om that phase will provide 
a clearer picture of the benefits and costs of reg- 
neg. 



^^ Researchers evaluating EPA*s experience with 
negotiated rulemaking, however, questioned whether the 
conduct of negotiated rulemaking has significantly reduced 
the level of participation in subsequent notice and 
comment proceedings. See Kerwin and Langbein, at 47- 
48. 

^ Letter from Billy Ross Brown, Chairman and 
CEO, Farm Credit Administration, to ACUS Acting Chair 
Sally Katzen, October 5, 1994, at 2. 

^* Letter from Richard E. Rominger, Acting 
Secretary of Agriculture, to ACUS Chair Thomasina 
Rogers, January 20, 1995, at 4. 

^ Kerwin and Langbein, at 46-47. 

^^ EPA staff has indicated that the agency is working 
on designing a protocol for an evaluation to be conducted 
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J. Should Negotiated Rulemaking Be 
Mandated? 

On several occasions, before and after 
passage of the Negotiated Rulemaking Act, 
Congress has written reg-neg requirements into 
various substantive statutes. These include 
several programs of the Department of 
Education, the Indian Self-Determination 
Contract Reform Act of 1994, the Housing and 
Community Development Act of 1992, and the 
Price-Anderson Amendments Act of 1988. (For 
more details on these statutory mandates, see 
Appendix HI) 

The disadvantage of this approach is that 
several very important convening steps are 
eliminated with respect to the individual 
regulations, so there is no opportunity for a 
careful determination by the agency whether 
negotiated rulemaking is the most appropriate 
technique for consensus-building, whether the 
appropriate interested parties can be identified 
and are willing to participate, or whether the 
particular circumstances make it likely that a 
consensus can be achieved on any rule. 
Moreover, requiring negotiated rulemaking by 
statute changes the entire context of the 
proceeding, so that participation of significantly 
affected interests, in effect, is not completely 
voluntary. The record of achieving consensus in 
mandated reg-negs appears to be mixed.^^ 

Additionally, because these statutory 
provisions have not been drafted consistently, 
they have resulted in a proliferation of varying 
procedures. For example, some of the statutory 
mandates have exempted specific reg-neg 
proceedings entirely from the provisions of the 



several months after the close of each negotiated 
rulemaking. 

^ At least one agency experienced with mandated 
negotiated rulemaking has reported that it realized no 
significant time savings through use of the process. 
Memorandum from Ted Sky, Senior Counsel, Department 
of Education, to Judith Winston, General Counsel, 
Department of Education, Nov. 3, 1994, attached to Letter 
of Judith A. Winston to Thomasina Rogers, Chair, 
Administrative Conference of the United States, Nov. 3, 
1994. 



Federal Advisory Committee Act. (See the 
discussion in section in.B of this chapter on the 
effect of such provisions on whether negotiating 
sessions must be open to the public.) Other 
variations include requirements that the 
Department of Education combine reg-neg with a 
series of regional meetings. This situation causes 
confusion and requires additional consultation by 
rulemaking staffs with agency legal staffs and 
research to determine what is required in each 
case. 

A potential problem resulting from 
mandating negotiated rulemaking for all 
regulations implementing a particular program is 
that such a requirement limits the ability of the 
agency to make minor or uncontroversial 
amendments to those regulations without 
invoking the full negotiated rulemaking 
procedures. 

On balance, the disadvantages of statutory 
mandates requiring the use of negotiated 
rulemaking for particular rules and programs 
seem clear, and any advantages less so. If 
Congress nevertheless desires to mandate use of 
reg-neg procedures, some effort should be made 
prior to the enactment of the requirement to 
ascertain whether all of the affected interests are 
willing and able to participate in such a 
proceeding. Furthermore, if Congress does 
mandate use of reg-neg, it should avoid drafting 
statutory provisions that differ from those of the 
Negotiated Rulemaking Act. Finally, an 
alternative approach to requiring reg-neg is for 
Congress to consider directing the agency to go 
through the convening process and then have tiie 
agency determine whether negotiated rulemaking 
is appropriate, 

K. Should the Negotiated Rulemaking 
Act Be Reauthorized? 

The Negotiated Rulemaking Act contains a 
"sunset" provision (§5) repealing its provisions 
in November 1996. Thus Congress must act 
aflBrmatively if it wishes the Act to stay in effect. 

Renewal of the Act is not a prerequisite to 
continued use of negotiated rulemaking. As 
Congress noted in its legislative "findings" (§2 of 
the Act) "[a]gencies have the authority to 
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establish negotiated rulemaking committees xmder 
the laws establishing such agencies and their 
activities and under the Federal Advisory 
Committee Act." Instead of creating new 
authority, the Act provides a statutory framework 
for negotiated rulemaking, with some basic 
ground rules and safeguards. Thus agencies may 
continue to use the process even if the Act is not 
reauthorized. 

Nevertheless, reauthorizing the Act on a 
permanent basis would have substantial benefits. 
The Act's congressional imprimatur eliminates 
any doubts agencies may have about their 
authority to use the process and, by its existence, 
encourages agencies to consider reg-neg. It 
provides a helpful roadmap for determining when 
negotiated rulemaking is appropriate and how to 
conduct it in consistent harmony with the 
requirements of the existing rulemaking process. 



And its procedures ensure that persons interested 
in a particular rulemaking proceeding have an 
opportunity to comment on the composition of 
the negotiated rulemaking committee, and to seek 
to be included in it if they feel their interests are 
not otherwise represented. In short, it gives 
additional legitimacy to the reg-neg process that 
has been very helpful. 

Moreover, there is no downside to 
reauthorizing the Act. Because its procedures 
are voluntary and flexible, agencies retain the 
freedom to use negotiated rulemaking only when 
it will be helpful. Experience with negotiated 
rulemaking to date suggests that the process can 
have substantial benefits when used in 
appropriate cases. Failure to reauthorize the Act 
might suggest that Congress disapproves of such 
appropriate use of negotiated rulemaking. 
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Chapter Four 
Recommendations 



I. Reauthorization of the Negotiated 
Rulemaking Act 

The Negotiated Rulemaking Act provides 
useful support and guidance for agencies that use 
reg-neg. Moreover, the Act has given the process 
a consistent firamework and an express 
congressional endorsement for those agencies 
that were previously unwilling to give serious 
consideration to its use. There appear to be no 
real disadvantages in renewing the Act 
permanently. (See Chapter Three, section IILK.) 

RECOMMENDATION 

The Negotiated Rulemaking Act of 1990 
should be permanently reauthorized. Section 
5 of Public Law No. 101-648 should be 
repealed. 

IL Should Negotiated Rulemaking 

Be Exempted from the Federal 

Advisory Committee Act? 

Agencies have found the chartering and 
approval process for committees under the 
Federal Advisory Committee Act (FACA) and 
Executive Order 12838 to be burdensome and 
unnecessary for negotiated rulemaking 
committees. Such committees are normally 
created for a single, specific purpose, and are 
terminated upon completion of their assignment. 
In contrast, the openness provisions of FACA 
provide the public with assurance that the 
committee's recommendations are arrived at 
fairly, openly and with appropriate public 
participation and oversight. (See Chapter Three, 
section III.B.) 

RECOMMENDATION 

Negotiated rulemaking committees established 
under the Negotiated Rulemaking Act should 
not be subject to the provisions of the Federal 
Advisory Committee Act. Instead, the 



openness, balance, public notice, and 
recordkeeping provisions of the Federal 
Advisory Committee Act, as well as any other 
provisions of that Act that are appropriate for 
negotiated rulemaking committees, should be 
incorporated explicitly in the amended 
Negotiated Rulemaking Act. The chartering 
and annual report procedures for other types 
of advisory committees should not be 
applicable to negotiated rulemaking 
committees. Each agency head should have 
final authority for determining whether or not 
an agency may form a new committee 
specifically for the limited purpose of carrying 
out a negotiated rulemaking proceeding. 

IIL Should Negotiated Rulemaking 
Be Mandated? 

It is preferable for Congress to allow 
agencies the flexibility to use negotiated 
rulemaking in appropriate situations, rather than 
to mandate it. The experience to date suggests 
that requiring the use of reg-neg by statute short- 
circuits several important steps of the convening 
process and can make the entire procedure less 
likely to be an effective use of agency and private 
sector resources. As an alternative. Congress 
may wish to consider providing incentives to use 
the process, such as reducing any requirements 
for cost-benefit analysis for negotiated rules. 
(See Chapter Three, section III. J.) 

RECOMMENDATION 

Congress should generally avoid placing 
requirements in specific substantive statutes 
that agencies use negotiated rulemaking for 
particular rules or programs. If Congress 
nevertheless desires to mandate use of reg-neg 
procedures, some effort should be made prior 
to enactment of the requirement to ascertain 
whether all of the affected interests are willing 
and able to participate in such a proceeding. 
Also, Congress should consider whether any 
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other procedural requirements in the relevant 
programmatic statutes will have a negative 
impact on the use of reg-neg in the particular 
circumstances. Furthermore, Congress should 
not mandate reg-neg procedures (such as time 
limits) that differ substantially from those in 
the Negotiated Rulemaking Act. 

IV. Neutrals 

Agencies using negotiated rulemaking 
continue to need simplified procedures for 
acquiring the services of neutral facilitators and 
convenors. (See Chapter Three, section III.G.) 

RECOMMENDATION 

(a) Congress should ensure, through the 
oversight process or other appropriate means, 
that agencies likely to use negotiated 
rulemaking have adequate authority and 
procedures in place to implement the 
simplifled contracting provisions of the 
Federal Acquisition Streamlining Act with 
respect to acquiring the services of facilitators 
and convenors. 

(b) Congress should provide that agencies 
may employ their small purchase authority to 
contract for services of facilitators and 
convenors from not-for-profit entities as well 
as small businesses, which by statutory 
definition are limited to for-profit entities. 



V. Responsibilities of the 
Administrative Conference 

The coordination and assistance functions 
assigned to the Administrative Conference by the 
Negotiated Rulemaking Act (see Chapter One, 
section V) have been valuable for agencies using 
the reg-neg process, especially for agencies with 
limited or no experience with reg-neg. In view of 
the termination by Congress of funding for the 
Administrative Conference, Congress may wish 
to consider reassigning some of these 
responsibilities to an appropriate entity or entities 
within the federal government. 

RECOMMENDATION 

(a) If Congress decides to reassign any of the 
Administrative Conference's responsibilities 
for coordinating agency conflict resolution 
activities, assisting agencies, or maintaining a 
roster of neutrals available to serve as 
convenors or facilitators for negotiated 
rulemaking, these roles should be given to an 
entity or entities that will be perceived as 
impartial with respect to both the source of 
any neutrals hired and the substance of any 
negotiations. 

(b) Congress should amend 5 U.S.C. §S69(g) 
to provide a mechanism that will allow 
agencies conducting negotiated rulemaking to 
make use of any private funds that may be 
made available to support the process. 
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Appendix I: The Negotiated Rulemaking Act of 1990 

(Public Law 101-648, as amended by Public Law 102-354) 

Title 5, U.S. Code 

Subchapter III - Negotiated Rulemaking Procedure 

§561. Purpose. 

§562. Definitions. 

§563. Determination of need for negotiated rulemaking committee. 

§564. Publication of notice; applications for membership on committees, 

§565. Establishment of committee. 

§566. Conduct of committee activity. 

§567. Termination of committee. 

§568. Services, facilities, and payment of committee member expenses. 

§569. Role of the Administrative Conference of the United States and other entities. 

§570. Judicial review. 

Subchapter in — Negotiated Rulemaking Procedure^ 
Repeal of Subchapter 

Subchapter repealed effective six years after Nov. 29, 1990; see section 5 of Pub. L. No. 
101-648, as amended, set out as an Effective Date of Repeal; Savings Provision note imder 
section 561 of this subchapter. 

§561 • Purpose 

The purpose of this subchapter is to establish a framework for the conduct of negotiated 
rulemaking, consistent with section 553 of this title, to encourage agencies to use the process 
when it enhances the informal rulemaking process. Nothing in this subchapter should be 
construed as an attempt to limit innovation and experimentation with the negotiated rulemaking 
process or with other innovative rulemaking procedures otherwise authorized by law. 

(Added Pub. L. No. 101-648, §3(a), Nov. 29, 1990, 104 Stat. 4970.) 

Effective Date of repeal; Savings Provision 

Section 5 of Pub. L, No. 101-648, as amended by Pub. L. No. 102-354, provided that: 
"Subchapter III of chapter 5 of title 5, United States Code (enacted as subchapter IV of chapter 5 
of title 5, United States Code, by section 3 of this Act and redesignated as subchapter III of such 
chapter 5 by section (3)(a) of [Public L. No. 102-354]) and that portion of the table of sections 
at the beginning of chapter 5 of title 5, United States Code, relating to subchapter III, are 
repealed, effective 6 years after the date of the enactment of this Act [Nov. 29, 1990], except 
that the provisions of such subchapter shall continue to apply after the date of the repeal with 
respect to then pending negotiated rulemaking proceedings initiated before the date of repeal 
which, in the judgment of the agencies which are convening or have convened such proceedings, 
require such continuation, until such negotiated rulemaking proceedings terminate pursuant to 
such subchapter. " 



' Public Law 102-354 renumbered the sections of the Negotiated Rulemaking Act. 
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CONGRESSIONAL FINDINGS 

Section 2 of Pub. L. No. 101-648 provided that: "The Congress makes the following 
findings: 

"(1) Government regulation has increased substantially since the enactment of the 
Administrative Procedure Act. 

"(2) Agencies currently use rulemaking procedures that may discourage the affected parties 
from meeting and communicating with each other, and may cause parties with different interests 
to assume conflicting and antagonistic positions and to engage in expensive and time-consuming 
litigation over agency rules. 

"(3) Adversarial rulemaking deprives the affected parties and the public of the benefits of 
face-to-face negotiations and cooperation in developing and reaching agreement on a rule. It also 
deprives them of the benefits of shared information, knowledge, expertise, and technical abilities 
possessed by the affected parties. 

"(4) Negotiated rulemaking, in which the parties who will be significantly affected by a 
rule participate in the development of the rule, can provide significant advantages over 
adversarial rulemaking. 

"(5) Negotiated rulemaking can increase the acceptability and improve the substance of 
rules, making it less likely that the affected parties will resist enforcement or challenge such 
rules in court. It may also shorten the amount of time needed to issue final rules. 

"(6) Agencies have the authority to establish negotiated rulemaking committees under the 
laws establishing such agencies and their activities and under the Federal Advisory Committee 
Act (5 U.S.C. App.). Several agencies have successfully used negotiated rulemaking. The 
process has not been widely used by other agencies, however, in part because such agencies are 
unfamiliar with the process or uncertain as to the authority for such rulemaking. " 



AUTHORIZATION OF APPROPRIATIONS 

Section 4 of Pub. L. No. 101-648 provided that: "In order to carry out this Act and the 
amendments made by this Act, there are authorized to be appropriated to the Administrative 
Conference of the United States, in addition to amounts authorized by section 596 of title 5, 
United States Code, not in excess of $500,000 for each of the fiscal years 1991. 1992, and 
1993." 



§562. Dennitions 

For the purposes of this subchapter, the term— 

(1) "agency" has the same meaning as in section 551(1) of this title; 

(2) "consensus" means unanimous concurrence among the interests represented on a 
negotiated rulemaking committee established under this subchapter, unless such committee 

(A) agrees to define such term to mean a general but not unanimous concurrence; or 

(B) agrees upon another specified definition; 

(3) "convener" means a person who impartially assists an agency in determining whether 
establishment of a negotiated rulemaking committee is feasible and appropriate in a particular 
rulemaking; 

(4) "facilitator" means a person who impartially aids in the discussions and negotiations 
among the members of a negotiated rulemaking committee to develop a proposed rule; 
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(5) "interest" means, with respect to an issue or matter, multiple parties which have a 
similar point of view or which are likely to be affected in a similar manner; 

(6) "negotiated rulemaking" means rulemaking through the use of a negotiated rulemaking 
committee; 

(7) "negotiated rulemaking committee" or "committee" means an advisory committee 
established by an agency in accordance with this subchapter and the Federal Advisory 
Committee Act to consider and discuss issues for the purpose of reaching a consensus in the 
development of a proposed rule; 

(8) "party" has the same meaning as in section 551(3) of this title; 

(9) "person" has the same meaning as in section 551(2) of this title; 

(10) "rule" has the same meaning as in section 551(4) of this title; and 

(11) "rulemaking" means "rule making" as that term is defined in section 551(5) of this 
title. 

(Added Pub. L. No. 101-648. §3(a), Nov. 29, 1990, 104 Stat. 4970.) 

§563. Determination of need for negotiated rulemaking committee 

(a) Determination of Need by the Agency. An agency may establish a negotiated 
rulemaking committee to negotiate and develop a proposed rule, if the head of the agency 
determines that the use of the negotiated rulemaking procedure is in the public interest. In 
making such a deterawnation, the head of the agency shall consider whether 

(1) there is a need for a rule; 

(2) there are a limited number of identifiable interests that will be significantly affected by 
the rule; 

(3) there is a reasonable likelihood that a committee can be convened with a balanced 
representation of persons who 

(A) can adequately represent the interests identified under paragraph (2); and 

(B) are willing to negotiate in good faith to reach a consensus on the proposed rule; 

(4) there is a reasonable likelihood that a committee will reach a consensus on the proposed 
rule within a fixed period of time; 

(5) the negotiated rulemaking procedure will not unreasonably delay the notice of proposed 
rulemaking and the issuance of the final rule; 

(6) the agency has adequate resources and is willing to commit such resources, including 
technical assistance, to the committee; and 

(7) the agency, to the maximum extent possible consistent with the legal obligations of the 
agency, will use the consensus of the committee with respect to the proposed rule as the basis 
for the rule proposed by the agency for notice and comment. 

(b) Use of Conveners. 

(1) Purposes of conveners. An agency may use the services of a convener to assist the 
agency in 

(A) identifying persons who will be significantly affected by a proposed rule, including 
residents of rural areas; and 
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(B) conducting discussions with such persons to identify the issues of concern to such 
persons, and to ascertain whether the establishment of a negotiated rulemaking committee is 
feasible and appropriate in the particular rulemaking. 

(2) Duties of conveners. The convener shall report findings and may make 
recommendations to the agency. Upon request of the agency, the convener shall ascertain the 
names of persons who are willing and qualified to represent interests that will be significantly 
affected by the proposed rule, including residents of rural areas. The report and any 
recommendations of the convener shall be made available to the public upon request. 

(Added Pub. L. No. 101-648. §3(a), Nov. 29, 1990, 104 Stat. 4970.) 



§564. Publication of notice; applications for membership on committees 

(a) Publication of Notice. If, after considering the report of a convener or conducting its 
own assessment, an agency decides to establish a negotiated rulemaking committee, the agency 
shall publish in the Federal Register and, as appropriate, in trade or other specialized 
publications, a notice which shall include 

(1) an announcement that the agency intends to establish a negotiated rulemaking 
conmiittee to negotiate and develop a proposed rule; 

(2) a description of the subject and scope of the rule to be developed, and the issues to be 
considered; 

(3) a list of the interests which are likely to be significantly affected by the rule; 

(4) a list of the persons proposed to represent such interests and the person or persons 
proposed to represent the agency; 

(5) a proposed agenda and schedule for completing the work of the committee, including a 
target date for publication by the agency of a proposed rule for notice and comment; 

(6) a description of administrative support for the conmiittee to be provided by the agency, 
including technical assistance; 

(7) a solicitation for comments on the proposal to establish the committee, and the 
proposed membership of the negotiated rulemaking committee; and 

(8) an explanation of how a person may apply or nominate another person for membership 
on the committee, as provided under subsection (b), 

(b) Applications for Membership or^ Committee. Persons who will be significantly 
affected by a proposed rule and who believe that their interests will not be adequately 
represented by any person specified in a notice under subsection (a)(4) may apply for, or 
nominate another person for, membership on the negotiated rulemaking committee to represent 
such interests with respect to the proposed rule. Each application or nomination shall include 

(1) the name of the applicant or nominee and a description of the interests such person shall 
represent; 

(2) evidence that the applicant or nominee is authorized to represent parties related to the 
interests the person proposes to represent; 

(3) a written commitment that the applicant or nominee shall actively participate in good 
faith in the development of the rule under consideration; and 

(4) the reasons that the persons specified in the notice under subsection (a)(4) do not 
adequately represent the interests of the person submitting the application or nomination. 



^ So in original. Probably should be "on". 
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(c) Period for Submission of Comments and Applications. The agency shall provide 
for a period of at least 30 calendar days for the submission of comments and applications imder 
this section, 

(Added Pub. L. No. 101-648, §3(a), Nov. 29, 1990, 104 Stat. 4971.) 



§565. Establishnnent of committee 

(a) Establishment 

(1) Determination to establish conmiittee. If after considering comments and applications 
submitted under section 564, the agency determines that a negotiated rulemaking conmiittee can 
adequately represent the interests that will be significantly affected by a proposed rule and that it 
is feasible and appropriate in the particular rulemaking, the agency may establish a negotiated 
rulemaking committee. In establishing and administering such a committee, the agency shall 
comply with the Federal Advisory Committee Act with respect to such committee, except as 
otherwise provided in this subchapter. 

(2) Determination not to establish committee. If after considering such comments and 
applications, the agency decides not to establish a negotiated rulemaking committee, the agency 
shall promptly publish notice of such decision and the reasons therefor in the Federal Register 
and, as appropriate, in trade or other specialized publications, a copy of which shall be sent to 
any person who applied for, or nominated another person for membership on the negotiating^ 
rulemaking conunittee to represent such interests with respect to the proposed rule. 

(b) Membership. The agency shall limit membership on a negotiated rulemaking 
committee to 25 members, unless the agency head determines that a greater number of members 
is necessary for the functioning of the committee or to achieve balanced membership. Each 
committee shall include at least one person representing the agency. 

(c) Administrative Support. The agency shall provide appropriate administrative support 
to the negotiated rulemaking committee, including technical assistance. 

(Added Pub. L. No. 101-648, §3(a), Nov. 29, 1990, 104 Stat. 4972.) 



§566. Conduct of committee activity 

(a) Duties of Committee. Each negotiated rulemaking conmiittee established under this 
subchapter shall consider the matter proposed by the agency for consideration and shall attempt 
to reach a consensus concerning a proposed rule with respect to such matter and any other matter 
the committee determines is relevant to the proposed rule. 

(b) Representatives of Agency on Committee. The person or persons representing the 
agency on a negotiated rulemaking committee shall participate in the deliberations and activities 
of the committee with the same rights and responsibilities as other members of the committee, 
and shall be authorized to fully represent the agency in the discussions and negotiations of the 
committee, 

(c) Selecting Facilitator. Notwithstanding section 10(e) of the Federal Advisory 
Committee Act, an agency may nominate either a person from the Federal Government or a 
person from outside the Federal Government to serve as a facilitator for the negotiations of the 
committee, subject to the approval of the committee by consensus. If the committee does not 
approve the nominee of the agency for facilitator, the agency shall submit a substitute 
nomination. If a committee does not approve any nominee of the agency for facilitator, the 
committee shall select by consensus a person to serve as facilitator. A person designated to 



So in original. Probably should be "negotiated". 
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represent the agency in substantive issues may not serve as facilitator or otherwise chair the 
committee. 

(d) Duties of Facilitator. A facilitator approved or selected by a negotiated rulemaking 
committee shall 

(1) chair the meetings of the committee in an impartial manner; 

(2) impartially assist the members of the conmiittee in conducting discussions and 
negotiations; and 

(3) manage the keeping of minutes and records as required under section 10(b) and (c) of 
the Federal Advisory Committee Act, except that any personal notes and materials of the 
facilitator or of the members of a committee shall not be subject to section 552 of this title. 

(e) Committee Procedures. A negotiated rulemaking committee established under this 
subchapter may adopt procedures for the operation of the committee. No provision of section 
553 of this title shall apply to the procedures of a negotiated rulemaking committee. 

(0 Report of Committee. If a committee reaches a consensus on a proposed rule, at the 
conclusion of negotiations the conmiittee shall transmit to the agency that established the 
conunittee a report containing the proposed rule. If the committee does not reach a consensus on 
a proposed rule, the committee may transmit to the agency a report specifying any areas in 
which the committee reached a consensus. The conunittee may include in a report any other 
information, recommendations, or materials that the committee considers appropriate. Any 
committee member may include as an addendum to the report additional information, 
recommendations, or materials. 

(g) Records of Committee. In addition to the report required by subsection (f), a 
committee shall submit to the agency the records required under section 10(b) and (c) of the 
Federal Advisory Committee Act. 

(Added Pub. L. No. 101-648, §3(a). Nov. 29, 1990, 104 Stat. 4973.) 



§567. Termination of committee 

A negotiated rulemaking committee shall terminate upon promulgation of the final rule 
under consideration, unless the committee's charter contains an earlier termination date or the 
agency, after consulting the committee, or the committee itself specifies an earlier termination 
date. 

(Added Pub. L. No. 101-648, §3(a), Nov. 29, 1990, 104 Stat. 4974.) 



§568. Services, facilities, and payment of committee member expenses 

(a) Services of Conveners and Facilitators. 

(1) In general. An agency may employ or enter into contracts for the services of an 
individual or organization to serve as a convener or facilitator for a negotiated rulemaking 
committee under this subchapter, or may use the services of a Government employee to act as a 
convener or a facilitator for such a committee. 

(2) Determination of conflicting interests. An agency shall determine whether a person 
under consideration to serve as convener or facilitator of a conunittee under paragraph (1) has 
any financial or other interest that would preclude such person from serving in an impartial and 
independent manner. 

(b) Services and Facilities of Other Entities. For purposes of this subchapter, an agency 
may use the services and facilities of other Federal agencies and public and private agencies and 
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instrumentalities with the consent of such agencies and instrumentalities, and with or without 
reimbursement to such agencies and instrumentalities, and may accept voluntary and 
uncompensated services without regard to the provisions of section 1342 of title 31. The Federal 
Mediation and Conciliation Service may provide services and facilities, with or without 
reimbursement, to assist agencies under this subchapter, including furnishing conveners, 
facilitators, and training in negotiated rulemaking. 

(c) Expenses of Committee Members. Members of a negotiated rulemaking committee 
shall be responsible for iheir own expenses of participation in such committee, except that an 
agency may, in accordance with section 7(d) of the Federal Advisory Committee Act, pay for a 
member's reasonable travel and per diem expenses, expenses to obtain technical assistance, and a 
reasonable rate of compensation, if 

(1) such member certifies a lack of adequate financial resources to participate in the 
committee; and 

(2) the agency determines that such member's participation in the committee is necessary to 
assure an adequate representation of the member's interest. 

(d) Status of Member as Federal Employee. A member's receipt of funds under this 
section or section 569 shall not conclusively determine for purposes of sections 202 through 209 
of title 18 whether that member is an employee of the United States Government. 

(Added Pub. L. No. 101-648, §3(a), Nov. 29, 1990, 104 Stat. 4974.) 



§569. Role of the Administrative Conference of the United States and other 
entities 

(a) Consultation by Agencies. An agency may consult with the Administrative 
Conference of the United States or other public or private individuals or organizations for 
information and assistance in forming a negotiated rulemaking committee and conducting 
negotiations on a proposed rule. 

(b) Roster of Potential Conveners and Facilitators. The Administrative Conference of 
the United States, in consultation with the Federal Mediation and Conciliation Service, shall 
maintain a roster of individuals who have acted as or are interested in serving as conveners or 
facilitators in negotiated rulemaking proceedings. The roster shall include individuals from 
government agencies and private groups, and shall be made available upon request. Agencies 
may also use rosters maintained by other public or private individuals or organizations. 

(c) Procedures To Obtain Conveners and Facilitators. 

(1) Procedures. The Administrative Conference of the United States shall develop 
procedures which permit agencies to obtain the services of conveners and facilitators on an 
expedited basis. 

(2) Payment for services. Payment for the services of conveners or facilitators shall be 
made by the agency using the services, unless the Chairman of the Administrative Conference 
agrees to pay for such services under subsection (f). 

(d) Compilation of Data on N^otiated Rulemaking; Report to Congress. 

(1) Compilation of data. The Administrative Conference of the United States shall 
compile and maintain data related to negotiated rulemaking and shall act as a clearinghouse to 
assist agencies and parties participating in negotiated rulemaking proceedings. 

(2) Submission of information by agencies. Each agency engaged in negotiated 
rulemaking shall provide to the Administrative Conference of the United States a copy of any 
reports submitted to the agency by negotiated rulemaking conunittees under section 566 and 
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such additional information as necessary to enable the Administrative Conference of the United 
States to comply with this subsection. 

(3) Reports to congress. The Administrative Conference of the United States shall review 
and analyze the reports and information received under this subsection and shall transmit a 
biennial report to the Committee on Governmental Affairs of the Senate and the appropriate 
committees of the House of Representatives that 

(A) provides recommendations for effective use by agencies of negotiated rulemaking; and 

(B) describes the nature and amounts of expenditures made by the Administrative 
Conference of the United States to accomplish the purposes of this subchapter. 

(e) Training in Negotiated Rulemaking. The Administrative Conference of the United 
States is authorized to provide training in negotiated rulemaking techniques and procedures for 
personnel of the Federal Government either on a reimbursable or nonreimbursable basis. Such 
training may be extended to private individuals on a reimbursable basis. 

(f) Payment of Expenses of Agencies. The Chairman of the Administrative Conference 
of the United States is authorized to pay, upon request of an agency, all or part of the expenses 
of establishing a negotiated rulemaking committee and conducting a negotiated rulemaking. Such 
expenses may include, but are not limited to 

(1) the costs of conveners and facilitators; 

(2) the expenses of committee members determined by the agency to be eligible for 
assistance under section 568(c); and 

(3) training costs. 

Determinations with respect to payments under this section shall be at the discretion of 
such Chairman in furthering the use by Federal agencies of negotiated rulemaking. 

(g) Use of Funds of the Conference. The Administrative Conference of the United States 
may apply funds received under section 595(c)(12) of this title to carry out the purposes of this 
subchapter. 

(Added Pub. L. No. 101-648, §3(a), Nov. 29, 1990, 104 Stat. 4975.) 



§570. Judicial review 

Any agency action relating to establishing, assisting, or terminating a negotiated 
rulemaking committee under this subchapter shall not be subject to judicial review. Nothing in 
this section shall bar judicial review of a rule if such judicial review is otherwise provided by 
law. A rule which is the product of negotiated rulemaking and is subject to judicial review shall 
not be accorded any greater deference by a court than a rule which is the product of other 
rulemaking procedures. 

(Added Pub. L. No, 101-648, §3(a), Nov. 29, 1990, 104 Stat. 4976.) 
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Appendix 11. Legislative History of the Negotiated Rulemaking Act of 1990 

Joint Hearings on the use of negotiation in federal agency rulemaking first were held in 1980 
by the Senate Select Committee on Small Business, headed by Senator Gaylord Nelson, and the 
Subcommittee on Oversight of Government Management of the Committee on Governmental 
Affairs, under Senator Carl Levin. Legislation endorsing negotiated rulemaking was introduced 
(H.R. 8240, 96th Congress) but not enacted. Other bills to establish negotiated rulemaking were 
introduced throughout the 1980s. 

In 1988, in the 100th Congress, the first bill to be acted on, S. 1504, was introduced by 
Senator Levin. Hearings were held before the Senate Committee on Governmental Affairs, and 
on June 27, 1988, the Committee ordered the bill reported to the full Senate, which passed it by 
unanimous consent on September 30, 1988, and sent it to the House for consideration (134 Cong. 
Rec. S 13760, September 30, 1988; see Report of the Senate Committee on Governmental 
Affairs, lOOth Congress, 2d Session, S. Rep. No. 100-547). The House Subcommittee on 
Administrative Law and Governmental Relations of the Committee on the Judiciary held a hearing 
on the bill, but failed to take further action. 

On January 31, 1989, in the 101st Congress, Senator Levin reintroduced the bill as S. 303. 
Cosponsored by Senators Cohen, DeConcini, Grassley, Riegle, and Roth, it was referred to the 
Committee on Governmental Affairs. Also on January 31, 1989, an identical bill, H.R. 743, was 
introduced in the House. 

The Senate Conunittee on Governmental Affairs reported out S. 303 on July 13, 1989, and 
the Senate passed it on August 3, 1989 (135 Cong. Rec. S 10060, August 3, 1989; see Report of 
the Senate Committee on Governmental Affairs, 101st Congress, 1st Session, S. Rep. No. 101- 
97. The House Judiciary Subcommittee held a hearing on H.R. 743 and reported it out with 
amendments on February 7, 1990. The Judiciary Conunittee reported the bill favorably, and the 
full House passed it on May 1, 1990 (136 Cong. Rec. H 1852, May 1, 1990; see Report of the 
House Committee on the Judiciary, 101st Congress, 2d Session, H. Rep. No. 101-461). The 
Senate further amended the bill and passed S. 303 again on October 4, 1990 (136 Cong. Rec. S 
14580). The House accepted the amendments and voted final passage on October 22 (136 Cong. 
Rec. H 10966, October 22, 1990). The bill, entitled the Negotiated Rulemaking Act of 1990, was 
signed into law by President Bush on November 29, 1990. 
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Appendix ni: List of Negotiated Rulemaking Proceedings 
by Federal Agencies 

[Reprinted from Negotiated Rulemaking Sourcebook (1995 edition), Chapter 10] 



The federal departments and agencies that have undertaken negotiated rulemaking 
are listed in alphabetical order. The negotiated rulemaking within the agency is 
identified according to the subject matter and is listed in chronological order of the use 
of the procedure. The table lists significant notices published through May 1995. 

Department of Agriculture 
Department of Education 
Department of Energy (Federal Energy 

Regulatory Commission)* 
Department of Health and Human Services 
Department of Housing and Urban Development 
Department of the Interior 
Department of Labor 
Department of Transportation 
Environmental Protection Agency 
Farm Credit Admmistration 
Federal Communications Commission 
Federal Trade Commission 
Interstate Commerce Commission 
Nuclear Regulatory Commission 



Department of Agriculture - Animal and Plant Health Inspection Service 
Interstate Spread of Varroa Mites 

In April 1988, the Department of Agriculture's Animal and Plant Health 
Inspection Service (APHIS) published an interim rule designed to prevent the interstate 
spread of Varroa mites, a parasite of honeybees. The rule was rescinded within one 
month because of substantial adverse comment. In November 1988, APHIS convened 
a committee to negotiate the terms of a new regulation. The committee included 
representatives of beekeepers, fruit growers, other related industry groups, and state 
and federal agencies. Two negotiation sessions were held in November-December 
1988 and January 1989. In March 1989, the Department published a proposed rule 
based on the committee's consensus. However, after receiving public comments, the 
Department decided one month later to withdraw the proposed rule and "defer to the 
efforts of research, state government, and the beekeeping community itself" 

Convenor : Deborah S. Dalton (EPA), (202) 382-5495. Facilitators : Louis Manchise 
(FMCS), (513) 684-2951; Deborah S. Dalton; and Emmett P. De Deyn (FMCS), 
(202) 653-5232, 

Affirmation of Interim Rule, 53 Fed. Reg. 35425 (September 14, 1988) 

Notice of Intent to Establish Committee, 53 Fed. Reg. 45134 (November 8, 
1988) 



* The Federal Energy Regulatory Commission published a notice of intent to use negotiated 
rulemaking, but subsequently announced its decision not to go forward. 
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Notice of Meeting, 53 Fed. Reg. 45484 (November 10, 1988) 
Notice of Meeting, 53 Fed. Reg. 50972 (December 19, 1988) 
Notice of Proposed Rulemaking, 54 Fed. Reg. 10992 (March 16, 1989) 
Withdrawal of Proposed Rule, 54 Fed. Reg. 15217 (April 17, 1989) 

Control of Scrapie 

On February 26, 1990, APHIS announced its intent to establish an advisory 
committee to develop a proposed rule containing alternatives to the existing regulatory 
program for the control of scrapie, a disease of sheep and goats. The negotiating 
conunittee met eight times between May 1990 and January 1991, and reached 
consensus on the content and requirements of a program to reduce scrapie and control 
its spread. A proposed rule was published in July 1991, and a final rule in July 1992. 
At tiie same time, APHIS also proposed modification of its scrapie indemnification 
program for destruction of affeaed animals. 

Convenor : Howard S. Bellman. 

Notice of intent to establish advisory conunittee, 55 Fed. Reg. 6662 (February 
26, 1990) 

Notice of proposed rule, 56 Fed. Reg. 32342 (July 16, 1991) 

Final rule, 57 Fed. Reg. 33625 (July 30, 1992) 

Proposed rule, 57 Fed. Reg. 33656 (July 30, 1992) 



Marine Mammals 

On May 22, 1995, the Department of Agriculture announced its intent to establish 
an advisory committee to negotiate revisions to the regulations governing the handling, 
care, treatment, and transport of marine mammals in captivity. 

Notice of intent to establish advisory committee, 60 Fed. Reg. 27049 (May 22, 
1995) 



Department of Education 

Financial Assistance to Meet Special Educational Needs of Children 

The Hawkins-Stafford Elementary and Secondary School Improvement 
Amendments of 1988 (Pub. L. 100-297) was enacted on April 28, 1988. Chapter 1 
addresses financial assistance to meet special educational needs of children. The 
Secretary of Education is authorized to issue regulations to ensure compliance with the 
requirements of the chapter. The new section 1431 (of the amended Elementary and 
Secondary Education Act of 1965) requires that such regulations must be developed in 
part through a "modified negotiated rulemaking process as a demonstration of such 
process." The negotiated rulemaking must be conducted so as to allow issuance of the 
final rules within 240 days from enactment (i.e., by December 24, 1988), 

Section 1431 specifies: 

The modified process shall waive application of the Federal Advisory 
Committee Act, but shall otherwise follow the guidance provided in [sic] the 
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Administrative Conference of the United States in Recommendation 82-4 . . . 
and any successor regulation [sic]. 

The regulations are to result from a "three-step process" involving a series of 
regional meetings, followed by the reg-neg "on a minimum of 4 key issues," followed 
by the normal federal regulatory review and notice and comment procedures. The 
conference committee report states that the conferees will look at this process to see 
whether it produces regulations that are more clearly understood and widely supported 
than prior regulations. 

The Department convened five regional meetings in May and June 1988 to discuss 
six main issues. The Department then prepared draft regulations on these issues, 
which served as the basis for a single negotiation session held on July 19-20, 1988. A 
notice of proposed rulemaking was published on October 21, 1988, reflecting the 
results of the negotiations. The final regulations were published on May 19, 1989. 

Convenor : Mary Jean LeTendre, Director, Compensatory Education Programs, 
Department of Education (202) 732-4682. Facilitators : Daniel P. Dozier [then 
Legal Counsel, Federal Mediation and Conciliation Service]; Louis Manchise 
(FMCS), (513) 684-2951; Deborah S. Dalton (EPA), (202) 382-5495; and Chris 
Kirtz (EPA), (202) 382-7565. 

Notice of Meeting to Conduct a Modified Negotiated Rulemaking Process, 53 
Fed. Reg. 26214 (July 11, 1988) 

Notice of Proposed Rulemaking, 53 Fed. Reg. 41466 (October 21, 1988) 

Final Regulations, 54 Fed. Reg. 21752 (May 19, 1989) 



Carl D, Perkins Vocational and Applied Technology Act 

The Carl D. Perkins Vocational and Applied Technology Education Act 
Amendments of 1990 (Public Law 101-392, 104 Stat. 753, §504) required the 
development and issuance of regulations through a process involving a series of 
regional meetings followed by negotiated rulemaking. Negotiations took place in a 
two-day session in December 1990. Final regulations were published in August 1992. 

Facilitators : John Wagner, Peter Swanson, and Lynn Sylvester, Federal Mediation and 
Conciliation Service. 

Notice of Proposed Rule, 56 Fed. Reg. 51448 (October 11, 1991) 

Notice of meeting to conduct a negotiated rulemaking session, 55 Fed. Reg. 51304 
(December 13, 1991). 

Final regulations, 57 Fed. Reg. 36720 (August 14, 1992) 

Higher Education Amendments of 1992 

For the third time, legislation was enacted requiring the Department of Education 
to use a procedure combining a series of regional meetings with a subsequent 
negotiated rulemaking. (Higher Education Amendments of 1992, Public Law 102-325, 
106 Stat. 448, §497.) Four regional meetings were held in September 1992. 
Negotiations were begun in January 1993 by several committees, formed to address 
separate parts of the law. 

Facilitators : Philip J. Barter, Howard S. Bellman, and Alana Knaster. 

Notice of regional meetings, 57 Fed. Reg. 38639 (August 26, 1992) 
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Notice of proposed information collection requests, 57 Fed. Reg. 42986 
(September 17, 1992) 

Notice of meetings to conduct negotiated rulemakings, 57 Fed. Reg. 62533 
(December 31, 1992) 

Notice of additional meetings, 58 Fed. Reg. 25590 (AprU 27, 1993) 

Notice of meeting to continue reg-neg, 58 Fed. Reg. 43608 (August 17, 1993) 

Final rules, 59 Fed. Reg. 22062 (April 28, 1994), 59 Fed. Reg. 22250, 22348 
(April 29, 1994), plus several additional Fed. Reg. notices. 



Direct Student Loan Regulations 

On December 28, 1993, the Department of Education announced its intent to 
establish an advisory committee to develop proposed rules concerning direct student 
loans. The rules would implement in part the Student Loan Reform Act of 1993, part 
of the Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66. The 
negotiating committee met from January through July 1994. The Department reported 
that consensus was not attained on tiie entire notice of proposed rulemaking, but 
substantive agreement was reached on most of the issues the regulations addressed. 
The Department proposed a rule for the Federal Direct Student Loan Program based on 
the negotiated rulemaking. 

Facilitators : Howard Bellman; Douglas Brookman, Brookman-King. 

Notice of intent to establish advisory committee, 58 Fed. Reg. 68619 (December 
28, 1993) 

Notice of first meeting of the Direct Student Loan Regulations Negotiated 
Rulemaking Advisory Committee, 59 Fed. Reg. 2363 (January 14, 1994) 

Notice of proposed rule, 59 Fed. Reg. 42646 (August 18, 1994) 

Final rule, 59 Fed. Reg. 61664 (December 1, 1994) 



Guaranty Agency Reserves Regulations 

On December 28, 1993, the Department of Education announced its intent to 
establish an advisory committee to develop a proposed rule concerning guaranty agency 
reserves regulations. The rules would implement in part the Student Loan Reform Act 
of 1993, part of the Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66. 
The committee met from January through June 1993, reaching consensus on a 
proposed rule. 

Facilitators : Howard Bellman; Douglas Brookman, Brookman-King. 

Notice of intent to establish advisory committee, 58 Fed. Reg. 68619 (December 
28, 1993) 

Notice of first meeting of the Guaranty Agency Reserves Negotiated Rulemaking 
Advisory Committee, 59 Fed. Reg. 2787 (January 19, 1994) 

Notice of proposed rule, 59 Fed. Reg. 41184 (August 10, 1994) 

Final rule, 59 Fed. Reg. 60688 (November 25, 1994) 
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Helping Disadvantaged Students Meet High Standards 

On October 28, 1994, the Department of Education requested advice and 
recommendations on regulatory issues under Title I programs. Following receipt of 
responses, the Secretary submitted policy options on two key issues to a negotiated 
rulemaking process in accordance with section 1601(b) of Title I. Two negotiation 
sessions were held in January 1995. Consensus was reached on a majority of the 
issues. 

Request for advice and reconmiendations, 59 Fed. Reg. 54372 (October 28, 
1994) 

Notice of proposed rule, 60 Fed. Reg. 21400 (May 1, 1995) 



Borrower Defenses Regulations 

The Department of Education's Borrower Defenses Regulations Negotiated 
Rulemaking Committee was formed to negotiate regulations on which acts or omissions 
of an institution of higher education a borrower may assert as a defense to repayment 
of a loan under various loan programs, and the consequences of such defenses. 

Notice of intent to establish conunittee, 60 Fed. Reg. 11004 (February 28, 1995) 

Notice of meeting, 60 Fed. Reg. 15737 (March 27, 1995) 



Department of Energy - Federal Energy Regulatory Commission 
Ex Parte Regulations 

In a notice of final rule of regulations governing submittal of proposed 
hydropower license conditions and other matters (56 Fed. Reg. 23108, May 20, 1991) 
the Conmiission stated that it had recently begun a comprehensive review of its ex 
parte regulations and that it hoped to revise the rules through negotiated rulemaking by 
the end of 1991. On December 19, 1991, FERC published a notice of intent to 
establish a negotiated rulemaking procedure. After receiving the comments and 
applications for membership on the conmiittee, the Conmiission decided not to proceed 
with the negotiated rulemaking conunittee. 

Notice of intent to establish a negotiated rulemaking committee, 56 Fed. Reg. 
65863 (December 19, 1991) 

Notice of decision not to establish a negotiated rulemaking committee, 57 Fed. 
Reg. 10621 (March 27, 1992) 



Department of Health and Human Services — Health Care Financing 
Administration 

Revision of Wage Index for Medicare Reimbursement 

In the first negotiated rulemaking by the Department of Health and Human 
Services, a negotiating committee reached consensus on the wage index used to adjust 
payment rates for hospice services under the Medicare program. 

Convenor/Facilitator : Judy Ballard, Departmental Appeals Board, HHS. 
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Notice of intent to establish advisory committee, 59 Fed. Reg. 52129 (October 
14, 1994) 

Notice of establishment of advisory committee, 59 Fed. Reg. 67264 (December 
29, 1994) 



Department of Health and Human Services ■ Indian Health Service (with 
Bureau of Indian Affairs) 

Indian Self-Determination 

The Department of the Interior and the Department of Health and Human Services 
jointly established an advisory conmiittee to negotiate regulations under the process 
required by the Indian Self-Determination Contract Reform Act of 1994, Pub. L. No. 
103-413, Title I. 

Facilitators : Jan Sunoo, Beverly Reinhart, and Peter Swanson, Federal Mediation and 
Conciliation Service. 

Notice of intent to establish advisory committee, 59 Fed. Reg. 67592 (December 
29, 1994) 

Notice of Meetmg, 60 Fed. Reg. 14582 (March 17, 1995) 



Department of Housing and Urban Development 
Operating Subsidies for Vacant Public Housing Units 

The Department of Housing and Urban Development's first negotiated rulemaking 
addressed changes in the method of determining payment of operating subsidies for 
vacant public housing units. The Housing and Conununity Development Act of 1992, 
Pub. L, No. 102-550, §1 14(b) specified using reg-neg for this purpose. The 
conmiittee reached consensus on a proposed rule. 

Convenors/Facil itators : Ira Lobe! and Thomas Putnam, Federal Mediation and 
Conciliation Service 

Notice of intent to establish advisory committee, 60 Fed. Reg. 304 (January 3, 
1995) 

Notice of establishment of advisory committee, 60 Fed. Reg. 10339 (February 
24, 1995) 



Department of the Interior - Bureau of Indian Affairs (with Indian Health 
Service) 

Indian Self-Determination 

The Department of the Interior and the Department of Health and Human Services 
jointly established an advisory committee to negotiate regulations under the process 
required by the Indian Self-Determination Contract Reform Act of 1994, Pub. L. No. 
103-413, Title I. 

Facilitators : Jan Sunoo, Beverly Reinhart, and Peter Swanson, Federal Mediation and 
Conciliation Service. 
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Notice of intent to establish advisory committee, 59 Fed. Reg. 67592 (December 
29, 1994) 

Notice of Meeting, 60 Fed. Reg. 14582 (March 17, 1995) 



Department of the Interior - Minerals Management Service 
Air Quality Regulations for the California Outer Continental Shelf 

The Minerals Management Service of the Department of the Interior formed a 
committee to discuss proposed air quality regulations for oil and gas exploration, 
production, and development for the outer continental shelf off the coast of California. 
This process was initiated as part of the settlement discussions in the litigation 
challenging the Department's regulations. Negotiations began in September 1986 and 
continued through 1988. In January 1989, the Department published a notice of 
proposed rulemaking in which it stated that the negotiations had served as many of the 
intended purposes as possible, and that it was time to broaden the public dialogue. 
The Department noted that, although the negotiations had not produced a consensus, 
much was accomplished during the two years of discussions. 

Convenors : Alana Knaster and Gerald W. Cormick, The Mediation Institute. 
Facilitators : Philip J, Barter, Alana Knaster, and Gerald W. Cormick. 

Advance Notice of Proposed Rulemaking, 50 Fed. Reg. 838 (January 7, 1985) 

Notice of Proposed Rulemaking, 54 Fed. Reg. 1846 (January 17, 1989) 

Notice of Proposed Technical Determinations, 54 Fed. Reg. 1870 (January 17, 
1989) 



Federal Gas Valuation 

The Minerals Management Service formed a conmiittee to negotiate regulations 
for federal gas valuation under the Oil and Gas Royalty Management Act of 1982. 

Notice of establishment of advisory conmiittee, 59 Fed. Reg. 32943 (June 27, 
1994) 



Gas Valuation on Indian Lands 

The Department of the Interior established a committee to negotiate a proposed 
rule concerning gas valuation on Indian lands, pursuant to the Federal Oil and Gas 
Royalty Management Act of 1982. 

Notice of establishment of advisory committee, 60 Fed. Reg. 7152 (February 7, 
1995) 



Department of the Interior - Bureau of Land Management 
Paleontology; Fossil Collection on Federal Lands 

On August 17, 1982, the Bureau of Land Management published a proposed 
rulemaking on the collection of geological and hobby materials on public lands. Due 
to the concerns expressed in a great number of comment letters, the Bureau deferred 
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action on a final rulemaking until the issues could be discussed further. In 1989, the 
Bureau decided to use negotiated rulemaking. Negotiations were completed early in 
1990. 

Convenors/Facilitators : Christopher Moore and Mary Margaret Golten, CDR 
Associates. 

Notice of a negotiated rulemaking, 54 Fed. Reg. 48647 (November 29, 1989) 



Department of the Interior - Office of Self-Governance 

Tribal Self-Gtovernance 

The Department of the Interior established a committee to negotiate and develop a 
proposed rule implementing the Tribal Self-Governance Act of 1994, Public Law 103- 
413, Title II, under the process required by §407 of that Act. 

Notice of intent to establish a committee, 60 Fed. Reg. 8806 (February 15, 1995) 



Department of the Interior - Office of Surface M inin g Reclamation and 
Enforcement 

Coal Refuse Disposal 

The Secretary of the Interior established a committee to provide a forum to discuss 
a variety of regulatory and reclamation issues of concern to the public. 

Notice establishing committee, 60 Fed. Reg. 13858 (March 14, 1995) 



Department of Labor - Occupational Safety and Health Administration 
Occupational Exposure to Benzene 

Negotiations on a proposed standard for worker exposure to benzene took place 
from mid-1983 until reaching an impasse in late summer 1984. The negotiations did 
not result directly in a draft rule, but did serve to narrow the issues in a useful manner. 

Convenors/Mediators : Gerald W. Cormick and Philip J. Barter. 

Request for Information and Regulatory Schedule, 48 Fed. Reg. 31412 (July 8, 
1983). 

Proposed Rule and Notice of Hearing, 50 Fed. Reg. 50512 (December 10, 1985) 

Final Rule, 52 Fed. Reg. 34460 (September 11, 1987) 

Occupational Exposure to 4>4'-MethYlenedianiHne (MDA) 

OSHA convened in July 1986 a committee to negotiate a proposed rule on worker 
exposure to MDA, an animal carcinogen used in the manufacture of plastics. The 
committee submitted a set of recommendations that were published by the agency in 
July 1987. The agency drafted a proposed rule based on these recommendations, 
which was submitted to the Office of Management and Budget for review prior to 
publication. OSHA published the proposed rule in May 1989. The final rule was 
published on August 10, 1992. 
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Mediator : James R. Williams, Federal Mediation and Conciliation Service. 

Notice of Intent to Fonn Negotiated Rulemaking Advisory Committee to Develop 
a Proposed Rule: Request for Representation, 50 Fed. Reg. 42789 (October 
22, 1985) 

Press Release, USDL 85-450 (October 22, 1985) 

Extension of Time for Comments and Requests for Membership on Negotiating 
Xonmiittee, 50 Fed. Reg. 48655 (November 26, 1985) 

Press Release, USDL 86-245 (June 10, 1986) 

Appointment of Members to the MDA Negotiated Rulemaking Advisory 
Conmiittee and Notice of Meeting, 51 Fed, Reg. 24452 (July 3, 1986) 

Publication of Advisory Committee Recommendations, 52 Fed. Reg. 26776 (July 
16, 1987) 

Notice of Proposed Rulemaking, 54 Fed. Reg. 20672 (May 12, 1989) 

Final rule, 57 Fed. Reg. 35630 (August 10, 1992) 



Safety Standards for Erection of Steel Structures 

In December 1992, OSHA announced its intention to undertake negotiated 
rulemaking to consider revising the safety requirements for workers engaged in the 
erection of structures made of steel and possibly other materials. The committee was 
formed early in 1994. The steel erection reg-neg is the first to make use of an 
electronic bulletin board for communications among committee members and between 
the committee and the general public. 

Convenor/Facilitator : Philip J. Barter. 

Announcement of Intent to Establish Negotiated Rulemaking Committee; Request 
for Representation, 57 Fed. Reg. 61860 (December 29, 1992) 

Notice of establishment of Negotiated Rulemaking Committee, 59 Fed. Reg. 
24389 (May 11, 1994) 

Notice of public meeting; appointment of members to advisory conunittee; and 
organizational meeting of advisory committee, 59 Fed. Reg. 25848, 26153 
(May 18 & 19, 1994) 

Notice of meeting and agenda, 59 Fed. Reg. 32943 (June 27, 1994) 

Notice of meetings and agendas, 59 Fed. Reg. 37951 (July 26, 1994) 



Department of Transportation - Federal Aviation Administration 

Flight Time Limitations and Rest Requirements for Flight Crewmembers in Air 
Transportation 

The first agency to start, and to complete, a negotiated rulemaking proceeding was 
the FAA. A committee was convened to negotiate a revision of flight and rest time 
requirements for domestic airline pilots. The existing rules had been in effect for 
approximately 30 years and were substantially outmoded, causing FAA to issue more 
than 1000 pages of interpretations. On several previous occasions, the agency had 
made proposals for revising the rules, but withdrew them because of substantial 
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Opposition. Representatives of airlines, pilot organizations, public interest groups, and 
other interested parties met from June 29 to September 26, 1983, with an additional 
meeting on February 14, 1984, to discuss the proposed rule, and a meeting on 
September 11, 1984, after the public conmient period on the proposed rule. FAA 
published a notice of proposed rulemaking based on the negotiations in March 1984 
and a final rule in July 1985, effective October 1, 1985. 

Convenor/Mediator : Nicholas A. Fidandis [then Director, Mediation Services, Federal 
Mediation and Conciliation Service], 

Press Release (FAA 13-83), March 24, 1983 

Notice of Intent to Form Advisory Committee for Regulatory Negotiation, 48 
Fed. Reg. 21339 (May 12, 1983) 

Notice of Establishment of Advisory Committee for Regulatory Negotiation and 
Notice of First Meeting, 48 Fed. Reg. 29771 (June 28, 1983) 

Notice of Proposed Rulemaking, 49 Fed. Reg. 12136 (March 28, 1984) 

Press Release (FAA 46-84), (March 29, 1984) 

Final Rule, 50 Fed. Reg. 29306 (July 18, 1985); effective October 1, 1985 

Press Release (FAA 31-85), (July 24, 1985) 



Department of Transportation - Office of the Secretary 
Nondiscrimination on the Basis of Handicap in Air Travel 

The Department of Transportation convened an advisory committee to negotiate a 
proposed rule concerning nondiscrimination on the basis of handicap in air travel, 
implementing the Air Carrier Access Act of 1986. In June 1988, DOT published a 
notice of proposed rulemaking based largely upon the results of the negotiations. 
According to the NPRM, the committee met from June to November 1987, tentatively 
agreeing on a substantial number of issues and producing proposed consensus 
recommendations for regulatory language on those points. However, the negotiations 
were not completed because of an impasse over tiie issue of exit row restrictions. 
DOT subsequently published a package of five rulemaking documents, including a final 
rule containing general and administrative provisions, plus provisions concerning 
physical facilities and services for passengers with disabilities, and notices seeking 
additional information on certain issues. The rule is based largely on the results of the 
negotiations held in 1987. 

Convenor/Mediator : Eileen Hofftnan, Federal Mediation and Conciliation Service. 

Notice of Intent to Form Advisory Committee for Regulatory Negotiation, 52 
Fed. Reg. 5467 (February 23, 1987) 

Notice of Establishment of Advisory Committee for Regulatory Negotiation and 
Notice of First Meeting, 52 Fed. Reg. 19881 (May 28, 1987) 

Notice of Proposed Rulemaking, 53 Fed. Reg. 23574 (June 22, 1988) 

Notice of Extension of Comment Period, 53 Fed. Reg. 36997 (September 23, 
1988) 

Final Rule, 55 Fed. Reg. 8008 (March 6, 1990) 
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Supplemental Notice of Proposed Rulemaking, 55 Fed. Reg. 8076 (March 6, 
1990) 

Advance Notice of Proposed Rulemaking, 55 Fed. Reg. 8078 (March 6, 1990) 



Department of Transportation - National Highway Traffic Safety 
Admini stration; Federal Highway Administration 

Uniform System for Handicapped Parking 

Under Public Law 100-641, the Department of Transportation is required to issue 
regulations that will establish a uniform system for parking by handicapped persons 
and that will encourage adoption of the system by each state. The legislative history 
indicates an expectation that negotiated rulemaking would be used to draft the proposed 
rule. (See 134 Cong. Rec. S 16951, October 20, 1988.) The Federal Highway 
Administration and the National Highway Traffic Safety Administration announced in 
June 1989 their intention to establish a committee for this purpose. The advisory 
conunittee met for six sessions and on March 23 1990 the FHWA and the NHTSA 
published a Notice of Proposed Rulemaking which adopted the committees 
recommended rule. 

Notice of intent to form advisory committee for regulatory negotiation, 54 Fed. 
Reg. 24908 (June 12, 1989) 

Notice of charter for the committee and membership and first meeting date, 56 
Fed. Reg. 40770 (October 3, 1989). 

Final rule, 56 Fed. Reg. 10329 (March 11, 1991). 



Headlight Aiming 

On June 9, 1995, the National Highway Traffic Safety Administration proposed to 
establish an advisory committee to negotiate reconmiended specifications for altering 
headlamp beam patterns. 

Facilitator : Lynn Sylvester, Federal Mediation and Conciliation Service 

Notice of intent to establish advisory committee, 60 Fed. Reg. 30506 (June 9, 
1995) 

Notice of establishment of advisory committee, 60 Fed. Reg. 36253 (July 14, 
1995) 



Department of Transportation - Coast Guard 
Oil Spill Vessel Response Plans 

In January 1992, the United States Coast Guard established a committee to 
negotiate a rule on oil spill response plans to implement requirements of the Oil 
Pollution Act of 1990. The Act requked a final rule to be issued by August 18, 1992. 
A consensus was reached on various issues in March 1992, A proposed rule on vessel 
response plans was published on June 19, and the committee reconvened in August 
1992 to consider public conunents. A second proposed rule based in part on the 
negotiations was published on September 29, addressing discharge removal equipment 
for vessels carrying oil. An interim final rule was published on February 5, 1993. 
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Convenor/Facilitator : Philip J. Harter. 

Notice of intent to form a negotiated rulemaking committee, 56 Fed. Reg. 58202 
(November 18, 1991) 

Notice of establishment of committee, 57 Fed. Reg. 1139 (January 10, 1992) 

Notice of proposed rulemaking, 57 Fed. Reg. 27514 (June 19, 1992) 

Status of development of response plans, 57 Fed. Reg. 37920 (August 21, 1992) 

Notice of proposed rulemaking, 57 Fed. Reg. 44912 (September 29, 1992) 

Interim final rule, 58 Fed. Reg. 7376 (February 5, 1993) 



Chicago Drawbridge Regulations 

The Coast Guard established an advisory committee to negotiate regulations 
governing the operation of drawbridges over the Chicago River for the passage of 
recreational vessels. 

Facilitator : Howard S. Bellman. 

Notice of intent to form advisory committee, 60 Fed. Reg. 18061 (April 10, 
1995) 

Notice of establishment of committee and first meeting, 60 Fed. Reg. 26710 
(May 18, 1995) 



Department of Transportation ■ Office of the Secretary 

Transportation for Individuals with Disabilities 

The Department of Transportation, in January 1991, chartered a committee to give 
advice on provisions of proposed and final rules implementing the Americans with 
Disabilities Act of 1990, Pub. L. No. 101-336. The group consisted of representatives 
of the transit industry and disability organizations. While not specifically chartered as 
a negotiated rulemaking committee, the group provided advice and approached an 
informal consensus on several issues. 

Notice of Proposed Rulemaking, 56 Fed. Reg. 13856, (April 4, 1991) 

Final Rule, 56 Fed. Reg. 45584 (September 6, 1991) 

Department of Transportation ■ Federal Railroad Administration 
Roadway Worker Protection 

On August 17, 1994, the Federal Railroad Administration published a proposal to 
form an advisory committee that would negotiate a rule concerning the protection of 
railroad roadway workers. 

Convenors/Facilitators : Scott Beckenbaugh and Jim Foss, Federal Mediation and 
Conciliation Service. 
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Notice of Proposal to Fonn a Negotiated Rulemaking Advisory Committee and 
Request for Representation, 59 Fed. Reg. 42200 (August 17, 1994) 

Notice of establishment and first meeting, 60 Fed. Reg. 1761 (January 5, 1995) 

EnvlrnnTn ental Protection Agency 

Establishment of EPA 's Regulatory Negotiation Project . 48 Fed. Reg. 7494 (February 
22, 1983). Responses are sunmiarized at 49 Fed. Reg. 17579 (April 24, 1984). 

Candidates for Regulatory Negotiation . 53 Fed. Reg. 51003 (December 19, 1988). 
Thirty day response period extended to ninety days, 54 Fed. Reg. 2226 (January 
19, 1989). 

Nonconformance Penalties under S206fg) of the Clean Air Act 

Section 206(g) of the Clean Air Act, 42 U.S.C. §7525(g), requires EPA to issue a 
certificate of conformity for any class of heayy-duty yehicles or engines which exceed 
certain emissions standards, but which do not exceed an upper limit associated with 
that standard, provided the manufacturer pays a monetary penalty for nonconformance. 
EPA*s negotiated rule implemented this statutory proyision by specifying criteria for 
the ayailability of penalties, the method of establishing upper limits, a testing program, 
and a penalty formula. A rule was successfully negotiated by a committee that met 
from June 14, 1984 to October 12, 1984. 

Conyenor/Facilitator : John A. S. McGlennon, ERM-McGlennon Associates, Inc. 

Intent to Form Advisory Conmiittee to Negotiate Nonconformance Penalty 
Regulations, 49 Fed. Reg. 17576 (AprU 24, 1984) 

Notice of Proposed Rulemaking, 50 Fed. Reg. 9204 (March 6, 1985) 

Final Rule, 50 Fed. Reg. 35374 (August 30, 1985); effective September 30, 
1985 



Emergency Pesticide Exemptions under Section 18 of the Federal Insecticide, 
Fungicide, and Rodenticide Act 

Section 18 of FIFRA gives the EPA Administrator authority, at his discretion, to 
exempt any federal or state agency from any provision of the Act if he determines that 
emergency conditions exist that warrant an exemption. A rule was successfully 
negotiated that revised the criteria and procedures for emergency exemptions adopted 
in 1973. The negotiating committee met for four months starting on September 28, 
1984. 

Convenor : John A. S. McGlennon, ERM-McGlennon Associates, Inc. Facilitator : 
LaJuana Wilcher [then Special Assistant, Office of the General Counsel, EPA]. 

Intent to Form an Advisory Committee, 49 Fed. Reg. 31145 (August 3, 1984) 

Notice of Proposed Rulemaking, 50 Fed. Reg. 13944 (April 8, 1985) 

Final Rule, 51 Fed. Reg. 1896 (January 15, 1986) 
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Worker Protection Standards for Agricultural Pesticides 

EPA proposed to revise its regulations governing worker protection from 
agricultural pesticides. Meetings of a negotiating committee began on November 4, 
1985. In February 1986, members representing farmworkers decided to discontinue 
their participation in the negotiation process. The remainder of the committee 
continued to meet and to work with EPA until June 10, 1986, but in light of the 
absence of one significantly affected interest, a consensus could not be reached. 

EPA subsequently issued a notice of proposed rulemaking, which stated: 
"Although a consensus on this rule was not achieved, Committee members representing 
the broad interests affected by this proposal discussed issues and regulatory language 
and helped shape the proposed regulation. EPA . . . firmly believes that the 
Committee's deliberations sharpened the issues and will enhance future public 
discussions generated by this proposal." 

Facilitator : Philip J. Barter. 

Intent to Form an Advisory Committee to Negotiate Proposed Farmworker 
Protection Standards for Agricultural Pesticides, 50 Fed. Reg. 38030 
(September 19, 1985) 

Establishment of Committee, 50 Fed. Reg. 42223 (October 18, 1985) 

Notice of Proposed Rulemaking, 53 Fed. Reg. 25970 (July 8, 1988) 



New Source Performance Standards for Woodburning Stoves 

EPA has adopted a rule setting performance standards for residential woodburning 
stoves. The standards implement section 111 of the Clean Air Act. They limit 
emissions of particulate matter from newly manufactured units. 

The rule is based on a consensus reached by a negotiating committee that included 
representatives of the wood heater industry, the environmental community, consumer 
groups, state air pollution control and energy agencies, and EPA, The committee met 
from March 19 to August 21, 1986. 

Convenor : Philip J. Barter. Facilitators : Philip J. Barter and Allan Birsch (EPA). 

Advance Notice of Proposed Rulemaking, 50 Fed. Reg. 31504 (August 2, 1985) 

Intent to Form an Advisory Committee to Negotiate New Source Performance 
Standards for Residential Wood Combustion Units, 51 Fed. Reg. 4800 
(February 7, 1986) 

New Source Performance Standards for Residential Wood Combustion Units 
Negotiated Rulemaking Advisory Committee; Establishment and Open 
Meeting, 51 Fed. Reg. 8241 (March 10, 1986) 

Notice of Results of Rulemaking Negotiation, 51 Fed. Reg. 34672 (September 
30, 1986) 

Notice of Proposed Rulemaking and Public Bearing, 52 Fed. Reg. 4994 
(February 18, 1987) 

Final Rule, 53 Fed. Reg. 5860 (February 26, 1988) 
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Resource Conservation and Recovery Act Permit Modifications 

EPA convened a committee to negotiate modifications to Resource Conservation 
and Recovery Act permits for hazardous waste management. Negotiations took place 
from September 10, 1986 to February 24, 1987, with 18 of the 19 negotiators signing 
an agreement in principle that was used as the basis for a proposed rule. 

Facilitators : John A. S. McGlennon and Peter Schneider, ERM-McGlennon 
Associates, Inc. 

Intent to Form an Advisory Committee to Negotiate Regulations Governing Major 
and Minor Modifications of RCRA Permits, 51 Fed. Reg. 25739 (July 16, 
1986) 

Establishment of Committee, 51 Fed. Reg. 30911 (August 29, 1986) 

Notice of Proposed Rulemakmg, 52 Fed. Reg. 35838 (September 23, 1987) 

Correction Notice and Extension of Comment Period, 52 Fed. Reg. 44153 
(November 18, 1987) 

Final Rule, 53 Fed. Reg. 37912 (September 28, 1988) 



Underground Injection of Hazardous Wastes 

EPA convened a committee to negotiate a rule that would implement statutory 
prohibitions on the underground injection of hazardous wastes (Hazardous and Solid 
Waste Amendments of 1984). The conunittee included representatives of industry, 
environmental and public interest groups, state agencies, and EPA. They met for six 
months, beginning on September 16, 1986. 

EPA subsequently published a notice of proposed rulemaking, which stated: 
"Despite substantial agreement on a number of issues and approaches, the group was 
unsuccessful in generating a draft rule which they could all agree should be used as the 
basis of the proposal. Notwithstanding this lack of full consensus, as EPA felt they 
represented the soundest approach, many of the provisions of this proposal reflect the 
thinking of the negotiating Committee; and today's proposal is substantially similar to 
the Committee's last draft in many regards." 

EPA issued a final rule in July 1988. A lawsuit challenging the substance of the 
final rule was filed in the D.C. Circuit by environmental and industry groups. The 
court scheduled oral argument for February 1990. The U.S. Court of Appeals for the 
D.C. Circuit affirmed EPA's rule with no mention of the rulemaking process. Natural 
Resources Defense Council v. EPA, 907 F.2d 1146 (D.C. Cir. 1990). 

Convenor : John A. S. McGlennon, ERM-McGlennon Associates, Inc. Facilitators : 
Philip J. Barter; Gail Bingham, Conservation Foundation (RESOLVE). 

Intent to Form an Advisory Committee to Negotiate Hazardous Waste Injection 
Restrictions Mandated by the Hazardous and Solid Waste Amendments of 
1984, 51 Fed. Reg. 25401 (July 14, 1986) 

Establishment of Committee, 51 Fed. Reg. 30911 (August 29, 1986) 

Notice of Proposed Rulemaking, 52 Fed. Reg. 32446 (August 27, 1987) 

Final Rule, 53 Fed. Reg. 28118 (July 26, 1988) 
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Asbestos-Containing Materials in Schools 

EPA was required under the Asbestos Hazard Emergency Response Act of 1986, 
Pub. L. No. 99-519, to issue a final rule by October 17, 1987, on inspection and 
abatement of asbestos-containing materials in school buildings. 

An advisory conmiittee was formed to negotiate a proposed rule within a period of 
a few months. Meetings ran from January 23 to April 3, 1987. Twenty of the 24 
interests represented on the conmiittee ultimately signed a set of statements supporting 
the use of agreed-on portions of proposed regulatory language. EPA then published a 
proposed rule based on the negotiations, and on October 30, 1987, published a final 
rule, to be effective December 14, 1987. 

The final rule was the first reg-neg rule to be challenged in court. The suit was 
brought by the Safe Buildings Alliance, a group representing former manufacturers of 
asbestos building products that are now illegal. Plaintiffs in the lawsuit claimed that 
the rule would encourage unnecessary removal of materials from buildings and would 
result in a chaotic situation. They sought a more objective standard ~ based on air 
monitoring, for example — rather than the professional judgment called for under 
EPA*s rule. The Safe Buildings Alliance was represented on the negotiating 
committee. Several other parties who were represented on the negotiating conmiittee 
intervened in support of die final rule as published. These included the National 
Education Association, the American Association of School Administrators, and a 
group of state attorneys general. 

In May 1988, the rule was upheld by the U.S. Court of Appeals for the D.C. 
Circuit, Safe Buildings Alliance v. EPA, 846 F.2d 79 (D.C. Cir. 1988). The court 
determined that EPA's regulation embodied a reasonable interpretation of the 
requirements of the Asbestos Hazard Emergency Response Act of 1986, Pub. L. No. 
99-519, 15 use §§2641-54. Neither the appeal nor the court's decision referred to the 
negotiation procedure that was followed. EPA maintains that the scope of the litigation 
was greatly curtailed in scope as a result of the negotiation process. 

Convenors : Susan L. Carpenter; Kathy Tyson (EPA). Facilitators : Owen Olpin, 
O'Melveny & Myers; Eileen B. Hoffman, Daniel Dozier, and John Wagner, 
Federal Mediation and Conciliation Service; Leah Haygood, Conservation 
Foundation. 

Consideration of Establishing an Advisory Committee to Negotiate Proposed 
Regulations Implementing the Asbestos Hazard Emergency Response Act of 
1986, 52 Fed. Reg. 1377 (January 13, 1987) 

Notice of Proposed Rulemaking, 52 Fed. Reg. 15820 (April 30, 1987) 

Notice of Public Hearing, 52 Fed. Reg. 29228 (August 6, 1987) 

Final Rule, 52 Fed. Reg. 41826 (October 30, 1987) 



Control of Volatile Organic Chemical Equipment Leaks 

In April 1989, EPA announced that it was considering whether to establish an 
advisory committee to negotiate a new approach for regulation of equipment leaks 
under sections 111 and 112 of the Clean Air Act. EPA*s Federal Register notice 
included a list of key issues and a list of interests and parties identified as possible 
participants. The committee was chartered in September 1989 and met for a period of 
12 months. Consensus was reached in October 1990, and the consensus draft of the 
rule was published in March 1991. 



59 



Convenor/Facil itator : Philip J. Barter. 

Intent to Form an Advisory Committee to Negotiate a New Approach for Control 
of Volatile Organic Chemical Equipment Leaks, 54 Fed. Reg. 17944 (April 
25, 1989) 

Notice of agreement on negotiated rule, 56 Fed. Reg. 9315 (March 6, 1991) 

Proposed rule and notice of public hearing, 57 Fed. Reg. 62608 (December 31, 
1992) 



Recycling of Lead Acid Batteries 

Automotive, teleconununications and standby power batteries containing lead are a 
significant source of lead contamination if not disposed of properly. The rule seeks to 
increase the level of those batteries recycled to 100 percent. 

EPA chartered a negotiated rulemaking advisory committee in December 1990, 
composed of representatives of the battery manufacturing, scrap collection, and 
recycling industries, primary and secondary lead smelters, battery retailers, 
environmentalists, and state and local governments. The committee met every two 
weeks from January through April 1991. In May, meetings were suspended pending 
EPA development of additional risk and cost information. The agency met with the 
conmiittee in September 1991 after reviewing the risk and cost information, and 
announced that the risk/benefits did not adequately justify the cost of regulating at that 
time under requirements of the Toxic Substances Control Act. The committee has 
been adjourned. 

Convenors/Facilitators : John A. S. McGlennon and Peter Schneider, ERM-New 
England, Inc. 

Notice of the establishment and open meeting of advisory committee to negotiate a 
rule to regulate the recycling of lead acid batteries, 56 Fed. Reg. 2885 
(January 25, 1991) 



Clean Fuels (Oxygenated and Reformulated Fuels) 

EPA established a committee to negotiate regulations for oxygenated and 
reformulated fuels pursuant to the 1990 amendments to the Clean Air Act. The 
committee had its first meeting on March 13, 1991. The 28 members included 
domestic and imported auto manufacturers, small and large oil companies, the 
environmental farmer and citizens group, gasoline marketers, methanol and ethanol 
producers, state and local air pollution control organizations, and the Department of 
Energy. The committee met in either full session or in four smaller working groups 
almost every two weeks. Agreement was reached and was widely hailed as a 
"milestone in reconciling the automobile with environmental quality through cleaner 
fuels." (Environmental News, August 16, 1991). However, the rules ultimately 
adopted by the Bush and Clinton Administrations differed from the negotiated rule. 
The final rule was rejected in 1995 by the D.C. Circuit, American Petroleum Institute 
V. EPA, 52 F.3d 1113 (D.C. Cir. 1995). 

Convenors/Facilitators : Philip J. Barter; Alana Knaster, The Mediation Institute. 

Notice of intent to form a negotiated rulemaking committee and announcement of 
public meeting, 56 Fed. Reg. 5167 (February 8, 1991) 
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Notice of establishment of negotiated rulemaking committee 56 Fed. Reg. 10522 
(March 13, 1991) 

Notice of hearing to discuss proposed rules 56 Fed. Reg. 29919 (July 1, 1991) 

Notice of proposed rulemaking, 57 Fed Reg 31176 (July 9, 1991) 

Supplemental notice of proposed guidelines, 57 Fed Reg. 4408 (February 5, 
1992) 

Notice of application for extension of the reformulated gasoline program to New 
Jersey, Delaware and Maryland, 57 Fed. Reg. 11218 (April 1, 1992) 

Supplemental notice of proposed rulemaking, 57 Fed. Reg. 13416 (April 16, 
1992) 

Notice of application for extension of the Reformulated Gasoline Program to the 
District of Columbia, 57 Fed. Reg. 24037, (June 5, 1992) 

Notice of availability of guidance documents, 57 Fed. Reg. 47853 (October 20, 
1992); see also 57 Fed. Reg. 47769, 47849 (October 20, 1992) 

Final rule, 59 Fed. Reg. 7716 (February 16, 1994) 



Underground Injection Control, Class 11 Wells 

EPA considered establishing a committee to negotiate rules under the Safe 
Drinking Water Act, pertaining to underground injection control associated with oil 
and gas production. The agency subsequently decided not to go forward with 
negotiations, but did form a committee to give advice on options. 

Convenors/Facilitators : Philip J. Barter and John Lingelbach. 

Request for comments, 56 Fed. Reg. 4957 (February 7, 1991) 

Notice of public meeting, 56 Fed. Reg. 14521 (April 10, 1991) 

Establishment of FACA committee, 56 Fed. Reg. 26672 (June 10, 1991) 

National Emission Standards for Coke Oven Batteries 

The Clean Air Act Amendments of 1990 require EPA to issue national emission 
standards for coke oven batteries by December 31, 1992. Section 112 specifically 
charges EPA with reducing the adverse affects of hazardous air pollutants from new 
and existing sources, among other things. 

After a series of individual and group meetings with interested parties, EPA 
decided to charter an advisory committee that included representatives of 
environmental and public interests, major steel companies, utilities, die relevant coke 
oven batteries, the association of state implementation officials, and union 
representatives. The Clean Air Act Amendments of 1990 required issuance of 
standards by December 31, 1992. The committee conducted its first formal meeting on 
February 5 and 6, 1992, and continued to meet at 3-week intervals, eventually reaching 
consensus on a proposed rule. 

Facilitator : Philip Barter. 

Notice of establishment of advisory committee and notice of open meeting, 57 
Fed. Reg. 1730 (January 15, 1992) 
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Proposed rule and notice of public hearing, 57 Fed. Reg. 57534 (December 4, 
1992) 

Final rule, 58 Fed. Reg. 57898 (October 27, 1993) 



Hazardous Waste Manifests 

The Resource Conservation and Recovery Act (RCRA) requires EPA to establish 
requirements for a manifest document that will record the movement of hazardous waste 
from its point of origin to its final destination at a treatment, storage or disposal site. EPA 
regulations specify the minimum data needed on the manifest. Since states are allowed to 
request additional data, considerable variation in both manifest formats and procedures has 
developed, making retrieval and dissemination of manifest information difficult. 

The Association of State and Territorial Solid Waste Management Officials 
(ASTSWMO) petitioned EPA in January 1990 to revise and standardize the manifest. In 
July 1992, EPA decided to conduct a regulatory negotiation based on this petition. Parties 
to the negotiation include states, generators, transporters, disposal facilities, unions and 
environmental groups. The committee's organizational meeting took place on July 28, 
1992. The negotiation began m October 1992. EPA's original deadline of April, 1993 
was extended to December 1993. The negotiation ended successfully. 

Convenor/Facilitator : Suzanne Orenstein, RESOLVE (formerly The Conservation 
Foundation). 

Notice of Intent to form a negotiated rulemaking advisory committee under the 
Federal Advisory Committee Act, 57 Fed. Reg. 24765 (June 11, 1992) 

Establishment of Federal Advisory Committee Act committee and meeting 
announcement, 57 Fed. Reg. 54203 (November 17, 1992) 



Disinfectant Byproducts in Drinking Water 

On September 15, 1992, EPA announced its intent to form a committee to 
negotiate a proposed rule on contamination of drinking water by disinfectant 
byproducts. The negotiations led to publication of three proposed rules, which 
addressed information collection, disinfectant byproducts in water, and enhanced 
surface water treatment. 

The Safe Drinking Water Act requires disinfection of tap water to reduce acute health 
risks from microbial contamination. However, in the course of treatment, disinfectant 
byproducts are formed, which are associated with increased risk of cancer and other chronic 
illnesses. EPA's disinfectant byproducts rule will regulate the use of chemicals used to 
purify water and levels of byproducts produced by disinfection. Stakeholders included 
water treatment system rq)resentatives, state and local governments, and environmental, 
consumer and public healtii interest groups. The committee met from November 1992 
through June 1993, reaching essential agreement on the major issues. 

Facilitators : Gail Bingham, RESOLVE (formerly The Conservation Foundation); Eric 
Van Loon, Endispute. 

Notice of intent and announcement of public meeting, 57 Fed. Reg. 42533 
(September 15, 1992) 

Notice of proposed rule, 59 Fed. Reg. 6332 (February 10, 1994) 
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Notice of proposed rule, 59 Fed. Reg. 38668 (July 29, 1994) 
Notice of proposed rule, 59 Fed. Reg. 38832 (July 29, 1994) 



Architectural and Industrial Maintenance Coatings 

On October 2, 1992, EPA announced establishment of a committee to negotiate a 
rule to control volatile organic chemical emissions from architectural and industrial 
maintenance coatings. Section 183(e) of (he Clean Air Act Amendments requires EPA to 
study volatile organic con^und (VOC) emissions from manufacturing of commercial and 
consumer products. Because architectural and industrial mamtenance (AIM) coatings, such 
as building and steel structure paints, are estimated by EPA to account for 20% of total 
commercial and consumer product VOC emissions, EPA considers AIM regulation a 
priority. 

Informal data exchange meetings occurred from February through August 1992. EPA 
chartered the negotiation committee and held the first formal meeting in October 1992. 
Participants in the negotiations include environmental groups, states, private consumers, 
paint manufacturers, industrial trade associations, USDA, GSA, die Army Corps of 
Engineers, and the Federal Highway Administration. 

Convenors/Facilitators : Barbara Stinson and John Ehrmann, Keystone Center. 

Establishment of Federal Advisory Committee Act committee and meeting 
announcement, 57 Fed. Reg. 45597 (October 2, 1992) 



Wood Furniture Manufacturing Regulations 

EPA established a committee to negotiate a proposed national emission standard 
for air pollutants from wood furniture manufacturing operations. Membership includes 
states, representatives from different size and types of furniture manufacturers, 
environmental and public interest groups, and a group committed to pollution prevention. 

Convenors/Facil itators : John Lingelbach and Susan Wildau, CDR Associates. 

Establishment of advisory committee and notice of meeting, 58 Fed. Reg. 34011 
(June 23, 1993) 

Notice of proposed rule, 59 Fed. Reg. 62652 (December 6, 1994) 



Small Nonroad Engine Regulations 

In response to Section 213 of the Clean Air Act, as amended, EPA determined that 
nonroad mobile sources are significant contributors to total ozone precursor and carbon 
monoxide emissions in areas that have failed to attain the National Ambient Air (^ality 
Standards for ozone and CO. The negotiated rulemaking addresses control of emissions 
from nonroad spark-ignited engines 25 horsepower and below, excluding marine propulsion 
and recreational propulsion engines. The committee was chartered September 30, 1993, 
and will terminate May 31, 1995. The committee consists of representatives of the small 
non-road engine manufacturers, engine servicing dealers, Natural Resources Defense 
Council, American Lung Association, Northeast States Coordinated Air Use Management, 
State of Wisconsin, and EPA. 
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Convenors : Howard Bellman and Lucy Moore. Facilitators : Lucy Moore and John 
Folk-Williams, Western Network. 

Notice of intent to establish advisory committee, 58 Fed. Reg. 34389 (June 25, 
1993) 

Establishment of Federal Advisory Conmiittee Act conmiittee and meeting 
announcement, 60 Fed. Reg. 418 (January 4, 1995) 



Farm Cre dit Admini stration 

Assessment and Apportionment of Administrative Expenses 

Under the Farm Credit Act of 1971, 12 USC 2001, the Farm Credit 
Administration assesses its adnninistrative expenses on banks, associations, and certain 
related entities in the Farm Credit System. The FCA established a conmiittee in May 
1992 to negotiate proposed amendments to these regulations. Consensus was reached 
by July, and the negotiated formula was included in a proposed rule adopted by the 
FCA Board in September 1992. The Board adopted a final rule in February 1993, that 
was published in March 1993. 

Convenor : William L. Larsen, Office of the General Counsel, Farm Credit 
Administration. Facilitators : Scott Beckenbaugh and Frances Dunham, Federal 
Mediation and Conciliation Service. 

Notice of intent to establish a negotiated rulemaking committee, 57 Fed. Reg. 
19405 (May 6, 1992) 

Proposed rule, 57 Fed. Reg, 47288 (October 15, 1992) 

Final rule, 58 Fed. Reg. 10939 (February 23, 1993) 



Federal Communic ations rnmmi<isinn 

Provision of Non-voice. Low Earth Orbit Satellite Services, 

The Conunission established an advisory conmiittee to negotiate regulations 
defining the technical and service rules appropriate to the provision of data messaging 
and position determination services using low-earth orbit satellites ("little LEO"). The 
negotiations were intended to develop regulations designed to facilitate the shared use 
by the maximum number of service providers in the spectrum. The systems will 
ultimately provide low-cost 2-way data messaging and radiolocation services 
worldwide. A consensus was reached on proposed technical regulations. 

Facilitator : William Luther, Federal Communications Commission. 

Notice of proposed rule and request for comments, 57 Fed. Reg. 18857 (May 1, 
1992) 

Notice of Advisory Committee Establishment, Notice of Advisory Committee 
Meetings, 57 Fed. Reg. 33163 (July 27, 1992) 
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Mobile Satellite Service in the Frequency Bands Above 1 GHz. 

The Commission established a second advisory committee, which would develop 
proposed technical and spectrum-sharing regulations for licensing a more elaborate 
voice and message communication system ("big LEO"). 

Notice requesting comments on establishing an advisory committee, 57 Fed. Reg. 
39661 (September 1, 1992) 

"Notice of advisory committee establishment and meetings, 57 Fed. Reg. 60781 
(December 22, 1992) 



Local Multipoint Distribution Service and Fixed Satellite Service in the 28 GHz 
Band. 

In July 1994, the Commission established an advisory committee to develop 
proposed technical standards for shared use of the 28 GHz band. Negotiations 
concerned sharing spectrum between the Local Multipoint Distribution Service and the 
Fixed Satellite Service. 

Facilitator : William Luther, Federal Communications Commission. 

Request for comments, 59 Fed. Reg. 7961 (February 17, 1994) 

Notice of establishment of committee and meetings, 59 Fed. Reg. 33483 (June 
29, 1994) 



Hearing Aid Compatible Telephones 

The Federal Communications Commission established a committee to negotiate 
regulations that would specify the requirements for hearing aid compatible telephones 
in workplaces, hospitals and certain other health care facilities, prisons, hotels, and 
motels. 

Facilitator : William Luther,. FCC 

Notice of intent to establish advisory committee, 59 Fed. Reg. 60343 (November 
23, 1994) 

Notice of advisory committee establishment and meetings, 60 Fed. Reg. 15739 
(March 27, 1995) 



Federal Trade Commission 
Informal Dispute Settlement Procedures 

The Federal Trade Commission convened a committee in September 1986 to 
negotiate revisions to the Commission's rule on informal dispute resolution procedures 
("Rule 703"). The committee included representatives of automobile dealers, 
consumer groups, state officials, and other interest groups. The committee met 
monthly until June 1987, but was unable to reach consensus on a proposed rule. 
Because of continuing interest in the issues concerning Rule 703, the FTC published an 
advance notice of proposed rulemaking in May 1989 to obtain public comment on 
whether the rule should be amended. 
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Convenor/Facilitators : John A. S. McGlennon, ERM-New England; Gail Bingham, 
Conservation Foundation (RESOLVE). 

Notice of Intent to Form Advisory Conmiittee for Regulatory Negotiation, 51 
Fed. Reg. 5205 (February 12, 1986) 

Notice of Formation of Advisory Committee and Notice of First Meeting, 51 
Fed. Reg. 29666 (August 20, 1986) 

Final Rule on Advisory Committee Management, 51 Fed. Reg, 30055 (August 22, 
1986) 

Advance Notice of Proposed Rulemaking, 54 Fed, Reg. 21070 (May 16, 1989) 



Interstate Cninnierpfi rnminissinii 

Electronic Tariff Filing 

On April 6, 1994, the Interstate Commerce Commission proposed establishing an 
advisory conmiittee to develop a rule concerning electronic tariff filing. In August, the 
ICC announced postponement of further action, to await the outcome of congressional 
deliberations affecting the agency and relevant statutory provisions. 

Notice of proposal to establish a negotiated rulemaking committee, 59 Fed. Reg. 
16164 (April 6, 1994) 

Notice of postponement of action in establishing committee, 59 Fed. Reg. 41428 
(August 12, 1994) 



Nuclear Regulatory rnnmiisrinn 

Submission and Management of Records and Documents Related to the Licensing 
of a Geologic Waste Repository for the Disposal of High-Level Radioactive 
Waste 

NRC formed an advisory committee to negotiate a proposed rule on submission 
and management of documents relating to the licensing of a geologic repository for 
disposal of high-level radioactive waste. Committee meetings were originally planned 
to run from September 1987 through May 1988. However, the composition of the 
negotiating conunittee was revised early in 1988 to reflect the narrowed focus on a 
single site in Nevada for a geologic repository, as provided in the Nuclear Waste 
Policy Amendments Act of 1987 (Pub. L. 100-203). The conunittee completed its 
deliberations in July 1988, and in November the Commission published tiie "final 
negotiating text" as a proposed rule for public conunent. This text was based on an 
agreement reached by state, Indian tribe, environmental, local government, and federal 
agency negotiators. The participating industry groups did not support the final 
proposal because of the projected costs of the licensing support system. On April 14, 
1989, the Commission published the final rule, which was approved by a vote of 3 to 
2. 

Convenor/Facilitators : Howard S. Bellman, Timothy J. Mealey, Matthew A. Low, 
and Kirk Balcom, Conservation Foundation. 

News Release (86-174), December 18, 1986 

Notice of Intent to Form an Advisory Conunittee to Negotiate a Proposed Rule, 
51 Fed. Reg. 45338 (December 18, 1986) 
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Notice of Establishment of an Advisory Committee to Negotiate a Proposed Rule, 
52 Fed. Reg. 29024 (August 5, 1987) 

Notice of the Change in Composition of the High-Level Waste Licensing Support 
System Advisory Committee, 53 Fed, Reg. 3404 (February 5, 1988) 

Notice of Proposed Rulemaking, 53 Fed. Reg. 44411 (November 3, 1988) 

Final Rule, 54 Fed. Reg. 14925 (April 14, 1989) 



Indemnity Agreements with Radiopharmaceutical Licensees 

The Price-Anderson Amendments Act of 1988 (Pub. L. 100-408) was enacted on 
August 20, 1988. Section 19 provided that the Nuclear Regulatory Commission shall 
within 18 months of enactment determine whether to enter into indemnity agreements 
with radiopharmaceutical licensees. This term refers to persons licensed by the 
Conmiission or a state for the manufacture, production, possession, or use of 
radioisotopes for medical purposes. The legislation required tiiat, for the purpose of 
making this determination, the NRC must first conduct a "negotiated rulemaking" in 
accordance with guidance provided by the Administrative Conference's 1982 
recommendation. The NRC was required to select a convenor fi*om a roster provided 
by the Administrative Conference. The legislative history made clear, though, that if 
no consensual agreement were reached, the convenor was to transmit his own 
reconunendation to the Conmiission not later than March 20, 1989. In this respect, the 
concept of negotiated rulemaking appearing in the Act differed markedly from the 
procedure discussed throughout the Sourcebook. In addition, the issue to be negotiated 
appears to be a yes-or-no issue on which there may be little room for compromise by 
the parties. 

Negotiating sessions took place from November 1988 to February 1989. On 
March 16, 1989, the convenor submitted to the NRC a reconmiendation that the 
Conmiission not extend indenmity under the Price-Anderson Act to any class of 
radiopharmaceutical licensees. Nevertheless, the convenor's reconmiendation was 
accompanied by a draft proposed rule, based on agreements among the parties and 
identifying areas of disagreement. The Conmiission announced in May that it had 
accepted the convenor's recommendation and was terminating the rulemaking. 

Convenor : Howard S. Bellman, 

Notice of Intent to Conduct a Negotiated Rulemaking and Schedule for the 
Proceeding, 53 Fed. Reg. 40233 (October 14, 1988) 

News Release (89-88), NRC Terminates Negotiated Rulemaking on Insurance 
Provisions for Medical Licensees (May 23, 1989) 

Termination of Rulemaking Proceeding, 54 Fed. Reg. 22444 (May 24, 1989) 
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Appendix IV, Administrative Conference Recommendations on 

Negotiated Rulemaking 

Recommendation 82-4> Procedures for Negotiating Proposed R egulations 
47 Fed. Reg. 30708 aulv 15. 1982) 



§305.82-4 Procedures for NegotiatiiiK 
Propoeed Repdatioiu (Recommenda- 
tion No. 82-4). 

The complexity of government regulation 
has increased greatly compared to that 
which existed when the Administrative Pro- 
cedure Act was enacted, and this complexity 
has been accompanied by a formalization of 
the rulemaking process beyond the brief, 
expeditious notice and comment procedures 
envisioned by section 553 of the APA. Proce- 
dures in addition to notice and comment 
may. in some instances, provide important 
safeguards against arbitrary or capricious 
decisions by agencies and help ensure that 
agencies develop sound factual bases for the 
exercise of the discretion entrusted them by 
Congress, but the increased formalization of 
the rulemaking process has also had adverse 
consequences. The participants, including 
the agency, tend to develop adversailai rela- 
tionships with each other causing them to 
take extreme positions, to withhold infor- 
mation from one another, and to attack the 
legitimacy of opposing positions. Because of 
the adversarial relationships, participants 
often do not focus on creative solutions to 
problems, ranldng of the issues involved in a 
rulemaking, or the important details in- 
volved in a rule. Extensive factual records 
are often developed^ beyond what is neces- 
sary. Long periods of delay result, and par- 
ticipation in rulemaking proceedings can 
become needlessly expensive. Moreover, 
many participants perceive their roles in the 
rulemaking proceeding more as positioning 
themselves for the subsequent Judicial 
review than as contributing to a solution on 
the merits at the administrative leveL Final- 
ly, many participants remain dissatisfied 
with the policy judgments made at the out- 
come of rulemaking proceedings. 

Participants in rulemaking rarely meet as 
a group with each other and with the 
agency to communicate their respective 
views so that each can react directly to the 
concerns and positions of the others in an 
effort to resolve conflicts. Experience indi- 
cates that if the parties in interest were to 
work together to negotiate the text of a pro- 
posed rule, they might be able in some dr- 
cumstances to identify the major issues, 
gauge their importance to the respective 
parties, identify the Information and data 
necessary to resolve the Issues, and develop 
a rule that is acceptable to the respective In- 
terests, all within the contours of the sub- 
stantive statute. For example, highly tech 
nical standards are negotiated that have ex 
tensive health, safety, and economic effects; 
lawsuits challenging rules are regularly set- 
tled by agreement on a negotiated rule; 
public law litigation Involves sensitive nego- 



tiation over rule-like issues; and many envi- 
ronmental disputes and policies have been 
successfully negotiated. These experiences 
-tan be drawn upon in certain rulemaking 
contexts to provide procedures by which af- 
fected Interests and the agency might par- 
ticipate directly in the development of the 
text of a proposed rule through negotiation 
and mediation. 

The Federal Advisory Conmilttee Act 
(FACA) has, however, dampened adminis- 
trative enthusiasm for attempts to build on 
experience with successful negotiations. 
Without proposing a general revision of 
FACA, the Administrative Conference urges 
that Congress amend the Act to facilitate 
the use of the negotiating procedures con- 
templated In this recommendation. 

The suggested procedures provide a mech- 
anism by which the benefits of negotiation 
could be achieved while providing appropri- 
ate safeguards to ensure that affected inter- 
ests have the opportunity to participate, 
that the resulting rule is within the discre- 
tion delegated by Congress, and that It is 
not arbitrary or capricious. The premise of 
the recommendation Is that provision of op- 
portunities and incentives to resolve issues 
during rulemaking, through negotiations, 
will result In an improved process and better 
rules. Such rules would likely be more ac- 
ceptable to affected interests because of 
their participation In the negotiations. The 
purpose of this recommendation is to estab- 
lish a supplemental rulemaking procedure 
that can be used in appropriate circum- 
stances to permit the direct participation of 
affected interests in the development of 
proposed rules. This procedure shotUd be 
viewed as experimental, and should be re- 
viewed after It has been used a reasonable 
number of times. 

Recommendation 

1. Agencies should consider using 
regulatory negotiation, as described in 
this recommendation, as a means of 
drafting for agency consideration the 
text of a proposed regulation. A pro- 
posal to establish a regulatory negoti- 
ating group could be made either by 
the agency (for example, in an ad- 
vance notice of proposed rulemaking) 
or by the suggestion of any interested 
person. 

2. Congress should facilitate the reg- 
ulatory negotiation process by passing 
legislation explicitly authorizing agen- 
cies to conduct rulemaking proceed- 
ings in the manner described in this 
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recommendation. This authority, to 
the extent that it enlarges existing 
agency rulemaking authority, should 
be viewed as an,experiment in improv- 
ing rulemaking procedures. According- 
ly, the legislation should contain a 
sunset provision. The legislation 
should provide substantial flexibility 
for agencies to adapt negotiation tech- 
niques to the circumstances of individ- 
ual proceedings, as contemplated in 
this recommendation, free of the re- 
strictions of the Federal Advisory 
Committee Act and any ex parte limi- 
tations. Legl^tion should provide 
that information tendered to such 
groups, operating in the manner pro- 
posed, should not be considered an 
agency record under the Freedom of 
Information Act. 

3. In legislation authorizing regula- 
tory negotiation. Congress should au- 
thorize agencies to designate a "con- 
venor" to organize the negotiations in 
a particular proceeding. The convenor 
should be an individual, government 
agency, or private organization, neu- 
tral with respect to the regulatory 
policy issues under consideration. If 
the agency chooses an individual who 
is an employee of the agency itself, 
that person should not be associated 
with either the rulemaking or enforce- 
ment staff. The convenor would be re- 
sponsible for (i) advising the agency as 
to whether, in a given proceeding, reg- 
ulatory negotiation is feasible and is 
likely to be conducive to the fairer and 
more efficient conduct of the agency's 
regulatory program, and (11) determin- 
ing, in consultation with the agency, 
who should participate in the negotia- 
tions. 

4. An agency considering use of regu- 
latory negotiation should select and 
consult with a convenor at the earliest 
practicable time about the feasibility 
of its use. The convenor should con- 
duct a preliminary inquiry to deter- 
mine whether a regulatory negotiating 
group should be empanelled to devel- 
op a proposed rule relating to the par- 
ticular topic. The convenor should 
consider the risks that negotiation 
procedures would increase the likeli- 
hood of a consensus proposal that 
wotQd limit output, raise prices, re- 
strict entry, or otherwise establish or 
support unreasonable restraints on 
competition. Other factors bearing on 



this decision include the following: 

(a) The issues to be raised in the 
proceeding should be mature and ripe 
for decision. Ideally, there should be 
some deadline for Issuing the rule, so 
that a decision on a rule is inevitable 
within a relatively fixed time frame. 
The agency may also impose a dead- 
line on the negotiations. 

(b) The resolution of issues should 
not be such as to require participants 
in negotiations to compromise their 
fundamental tenets, since it is imllkely 
that agreement will be reached in such 
circiunstances. Rather, issues involv- 
ing such fimdamental tenets should 
already have been determined, or not 
be crucial to the resolution of the 
issues involved in writing the proposed 
regulation. 

(c) The interests significantly affect- 
ed should be such that individuals can 
be selected who will adequately repre- 
sent those interests. Since negotiations 
cannot generally be conducted with a 
large number of participants, there 
should be a limited number of inter- 
ests that will be significantly affected 
by the rule and therefore represented 
in the negotiations. A rule of thumb 
might be that negotiations should or- 
dinarily involve no more than 15 par- 
ticipants. 

(d) There should be a number of di- 
verse Issues that the participants can 
rank according to their own priorities 
and on which they might reach agree- 
ment by attempting to optimize the 
return to all the participants. 

<e) No single interest should be able 
to dominate the negotiations. The 
agency's representative in the negotia- 
tions will not be deemed to possess 
this power solely by virtue of the 
agency's ultimate power to promulgate 
the final rule. 

(f) The participants in the negotia- 
tions should be willing to negotiate in 
good faith to draft a proposed rule. 

<g) The agency should be willing to 
designate an appropriate staff member 
to participate as the agency's repre- 
sentative, but the representative 
should make clear to the other partici- 
pants that he or she cannot bind the 
agency. 

5. If the convenor determines that 
regulatory negotiation would be ap- 
propriate, it would recommend this 
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procedure to the agency. If the agency 
and the convenor agree that regula- 
tory negotiation is impropriate, the 
convenor should be responsible for de- 
termining preliminarily the interests 
that will likely be substantiaUy affect- 
ed by a proposed rule, the individuals 
that will represent those interests in 
negotiations, the scope of issues to be 
addressed, and a schedule for complet- 
ing the worlL. It will be important for 
potential participants to agree among 
themselves as to these matters, and 
their agreement can be facilitated by 
either the convenor or a possible par- 
ticipant conducting a preliminary in- 
quiry among identified interests. Rea- 
sonable efforts should be made to 
secure a balanced group In which no 
interest has more than a third of the 
members and each representative is 
technically qualified to address the 
issues presented, or has access to 
qualified individuals. 

6. The subject matter of the pro- 
posed regulation may be within the Ju- 
risdiction of an existing committee of 
a non-governmental standards writing 
organization that has procedures to 
ensure the fair representation of the 
respective interests and a process for 
determining whether the decision ac- 
tually reflects a consensus among 
them. If such a committee exists and 
appears to enjoy the support and con- 
fidence of the affected interests, the 
convenor should consider recommend- 
ing that negotiations be conducted 
iinder that conmiittee's auspices in- 
stead of establishing an entirely new 
frameworlc for negotiations. In such a 
case, the existing committee could be 
regarded as a regulatory negotiation 
group for purposes of this recommen- 
dation. (Alternatively, the product of 
the committee could be used as the 
basis of a proposed regulation pursu- 
ant to Administrative Conference Rec- 
ommendation 78-4.^) 

7. To ensure that the appropriate In- 
terests have been identified and have 
had the opportunity to be represented 
in the negotiating group, the agency 



* Federal Agency Interaction with Private 
Standard-Setting Organizations In Health 
and Safety Regulation, 1978 ACUS Recom- 
mendations and Reports 13, 1 CFR 305.78-4. 



should publish in the Federal Regis- 
ter a notice that it is contemplating 
developing a rule by negotiation and 
indicate in the notice the issues in- 
volved and the participants and inter- 
ests already identified. If an additional 
person or interest petitions for mem- 
bership or representation in the nego- 
tiating group, the convenor, in consul- 
tation with the agency, should deter- 
mine <i) whether that interest would 
be substantially affected by the rule, 
(ii) if so. whether it would be repre- 
sented by an individual already in the 
negotiating group, and (ill) whether, 
in any event, the petitioner should be 
added to the negotiating group, or 
whether interests can be consolidated 
and still provide adequate representa- 
tion. 

8. The agency should designate a 
senior official to represent it in the ne- 
gotiations and should identify that of- 
ficial in the Federal Register notice. 

9. It may be that, in particular pro- 
ceedings, certain affected interests will 
require reimbursement for direct ex- 
penses to be able to participate at a 
level that will foster broadly-based, 
successful negotiations. Unlike inter- 
veners, the negotiating group will be 
performing a function normally per- 
formed within the agency, and the 
agency should consider reimbursing 
the direct expenses of such partici- 
pants. The agency should also provide 
financial or other support for the con- 
venor and the negotiating group. Con- 
gress should clarify the authority of 
agencies to provide such financial re- 
sources. 

10. The convenor and the agency 
Diight consider whether selection of a 
mediator is likely to facilitate the ne- 
gotiation process. Where participants 
lack relevant negotiating experience, a 
mediator may be of significant help in 
making them comfortable with the 
process and in resolving impasses. 

11. The goal of the negotiating 
group should be to arrive at a consen- 
sus on a proposed rule. Consensus in 
this context means that each interest 
represented in the negotiating group 
concurs in the result, unless all mem- 
bers of the group agree at the outset 
on another definition. Following con- 
sensus, the negotiating group should 
prepare a report to the agency con- 
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taining its proposed rule and a concise 
general statement of its basis and pur- 
pose. The report should also describe 
the factual material on which the 
group relied in preparing its proposed 
regulation, for inclusion in the agen- 
cy's record of the proceeding. The par- 
ticipants may. of course, be lanable to 
reach a consensus on a proposed rule, 
and, in that event, they should identi- 
fy in the report both the areas in 
which they are agreed and the areas 
in which consensus could not be 
achieved. This could serve to narrow 
the issues in dispute, identify informa- 
tion necessary to resolve issues, ranlc 
priorities, and identify potentially ac- 
ceptable solutions. 

12. The negotiating group should be 
authorized to dose its meeting to the 
public only when necessary to protect 
confidential data or when, in the Judg- 
ment of the participants, the likeli- 
hood of achieving consensus would be 
significantly enhanced. 

13. The agency should publish the 
negotiated text of the proposed rule in 
its notice of proposed rulemaking. If 
the agency does not publish the nego- 
tiated text as a proposed rule. It 
should explain its reasons. The agency 
may wish to propose amendments or 
modifications to the negotiated pro- 
posed rule, but it should do so in such 
a manner that the public at large can 
identify the work of the agency and of 
the negotiating group. 

14. The negotiating group should be 
afforded an opportimity to review any 
conmients that are received in re- 
sponse to the notice of proposed rule- 
making so that the participants can 
detennine whether their reconmienda- 
tions should be modified. The final re- 
sponsibility for issuing the rule would 
remain with the agency. 

[47 FR 30708. July 15. 1982] 



Recommendation 85-S> Procedures for Negotiating Proposed Regulations 
50 Fed. Reg- 52895 fPecember 27, 1985) 
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§30&.85-6 Proeedtirefii for Nesotiating 
Proposed Regulations (Recommenda- 
Uon No. 85-6). 

Negotiatloiis among persons representing 
diverse interests have proven to be effective 
in some cases in developing proposals for 
agency rules. In 1982, the Administrative 
Conference of the United Stat es adopted 
Recommendation 82-4, 1 CFR 1 305.82-4, 
encouraging the use of negotiated rulemak- 
ing by Federal agencies in appropriate situa- 
tions.^ The concept of negotiated rulemak- 
ing arose from dissatisfaction with the rule- 
making process, which since the 1960's, in 
many agencies, had become increasingly ad- 
versarial and formalized— unlike the brief, 
expeditious notice and comment procedure 
envisioned in section 553 of the Administra- 
tive Procedure Act. Escperience has now 
shown that negotiated rulemaking can be a 
practical technique in appropriate in- 
stances. 

Since Recommendation 82-4 was adopted, 
its recommended procedures have been fol- 
lowed four times by Federal agencies. The 
Federal Aviation Administration used nego- 
tiated rulemaking to develop a new flight 
and duty time regulation for pUots. The En- 
vironmental Protection Agency tised negoti- 
ated nilemaking to develop proposed rules 
on nonconformance penalties for vehicle 
emissions and on emergency exemptions 
from pesticide regulations. The Occupation- 
al Safety and Health Administration en- 
couraged labor, public interest, and industry 
representatives to negotiate a standard for 
occupational exposure to benzene. The ben- 
zene negotiations did not result in agree- 
ment among the parties on a proposed rule, 
but the other three negotiations did lead to 
substantial agreement resulting in two final 
rules (which have thus far not been chal- 
lenged) and one draft rule which, after 
public conmient, is pending before the 
agency. 

The experience of these four cases has 
shown that the original recommendation 
was basically sound, and has provided a 
basis for the Administrative Conference to 
use in supplementing Recommendation 82- 
4. 



* Recommendation 82-4 used the term 
"regulatory negotiation" to refer to this 
process. The present recommendation sub- 
stitutes "negotiated rulemaking" to empha- 
size that it is addressing negotiation of 
rules, and not other uses of negotiations in 
the regulatory process. 



It is Important to view Reconunendatlon 
82-4 and the present recommendation, 
taken together, as a guide to 'issues to be 
considered rather than a formula to be fol- 
lowed. Negotiation is intrinsically a fluid 
process that cannot be delineated in ad- 
vance. Accordingly, what will "work" in a 
particular case depends on the substantive 
issues, the perception of the agency's posi- 
tion by interested parties, past and current 
relationships among the parties, the author- 
ity of party representatives in the negotia- 
tions, the negotiating style of the represent- 
atives, the number and divergence of views 
within each constituency represented, and 
the skill of the participants and mediators. 
These factors are mostly dynamic and their 
charcter is Ukely to change during the nego- 
tiating process. Proponents of negotiated 
rulemaking must recognize the unavailabil- 
ity of neat formal solutions to questions of 
who should participate, how the negotia- 
tions should be conducted, or even the defi- 
nition of "successful" negotiations. 

Agencies undertaking negotiated rulemak- 
ing must be prepared to deal with these real 
world uncertainties by pursuing a thought- 
fully flexible approach. Elements of Recom- 
mendation 82-4 and the present recommen- 
dation provide a conceptual framework 
within which to plan and conduct negotia- 
tions in a particular proceeding, but should 
not be taken as a formal model. An agency 
cannot merely transplant a pattern followed 
successfully by another agency, or even by 
itself on another occasion. Nevertheless, 
agencies that are considering negotiated 
rulemaking for the first time should find it 
helpful to discuss their plans with other 
agencies and persons experienced with the 
process. 

Some agencies have Indicated a concern 
about the effect of the Federal Advisory 
Committee Act on negotiated rulemaking 
proceedings. The four agency experiences 
reviewed by the Administrative Conference 
have not shown that the Act, as interpreted 
by the sponsoring agencies and participants, 
impeded effective negotiations. Under cur- 
rent Judicial and agency interpretations of 
the Act, it appears that caucuses and other 
worldng group meetings may be held in pri- 
vate, where this is necessary to promote an 
effective exchange of views. 

Another concern expressed by some agen- 
cies has been the potential costs associated 
with negotiated rulemaking. While aspects 
of the recommended process may entail 
some short-term additional costs, the Con- 
ference believe that potential long-range 
savings will more than offset the costs. 
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Moreover, agencies should be aware of op- 
portunities for assistance from within the 
government, for example, training provided 
by the Legal Education Institute of the De- 
partment of Justice, and mediation assist- 
ance by the Federal Mediation and Concilia- 
tion Service and the Community, Relations 
Service. 

Recommendation 

1. An agency sponsoring a negotiated 
rulemaking procefeding should take 
part in the negotiations. Agency par- 
ticipation can occur In various ways. 
The range of possibilities extends 
from full participation as a negotiator 
to acting as an observer and comment- 
ing on possible agency reactions and 
concerns. Agency representatives par- 
ticipating in negotiations should be 
sufficiently senior in rank to be able to 
express agency views with credibility. 

2. Negotiations are unlikely to suc- 
ceed unless all participants (including 
the agency) are motivated throughout 
the process by the view that a negoti- 
ated agreement will provide a better 
alternative than a rule developed 
under traditional processes. The 
agency, accordingly, should be sensi- 
tive to each participant's need to have 
a reasonably clear expectation of the 
consequences of not reaching a con- 
sensus. Agencies must be mindful, 
from the beginning to the end of nego- 
tiations, of the impact that agency 
conduct and statements have on party 
expectations. The agency, and others 
involved in the negotiations, may need 
to communicate with other partici- 
pants—perhaps with the assistance of 
a mediator or facilitator— to ensure 
that each one has realistic expecta- 
tions about the outcome of agency 
action in the absence of a negotiated 
agreement. Communications of this 
character always should consist of an 
honest expression of agency actions 
that are realistically possible. 

3. The agency should recognize that 
negotiations can be useful at several 
stages of rulemaking proceedings. For 
example, negotiating the terms of a 
final rule coiild be a useful procedure 
even after publication of a proposed 
rule. Usually, however, negotiations 
should be used to help develop a 
notice of proposed rulemaking, with 
negotiations to be resumed after com- 



ments on the notice are received, as 
contemplated by paragraphs 13 and 14 
of Recommendation 82-4. 

4. The agency should consider pro- 
viding the parties with an opportunity 
to participate in a training session in 
negotiation skills Just prior to the be- 
ginning of the negotiations. 

5. The agency should select a person 
skilled in techniques of dispute resolu- 
tion to assist the negotiating group in 
reaching an agreement. In some cases, 
that person may need to have prior 
knowledge of the subject matter of 
the negotiations. The person chosen 
may be styled "mediator" or "facilita- 
tor," and may be, but need not be, the 
same person as the "convenor" identi- 
fied In Recommendation 82-4. There 
may be specific proceedings, however, 
where party incentives to reach volun- 
tary agreement are so strong that a 
mediator or facilitator is not neces- 
sary. 

6. In some circumstances. Federal 
agencies such as the Federal Media- 
tion and Conciliation Service or the 
Community Relations Service of the 
Department of Justice may be appro- 
priate sources of mediators or facilita- 
tors. These agencies should consider 
making available a small number of 
staff members with mediation experi- 
ence to assist in the conduct of negoti- 
ated rulemaking proceedings. 

7. The agency, the mediator or facili- 
tator, and, where appropriate, other 
participants in negotiated rulemaking 
should be prepared to address internal 
disagreements within a particular con- 
stituency. In some cases, it may be 
helpful to retain a special mediator or 
facilitator to assist in mediating issues 
internal to a constituency. The agency 
should consider the potential for in- 
ternal constituency disagreements In 
choosing representatives, in planning 
for successful negotiations, and in se- 
lecting persons as mediators or facili- 
tators. The agency should also recog- 
nize the possibility that a group 
viewed as a single constituency at the 
outset of negotiations may later 
become so divided as to suggest modifi- 
cation of the membership of the nego- 
tiating group. 

8. Where appropriate, the agency, 
the mediator or facilitator, or the ne- 
gotiating group should consider ap- 
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pointing a neutral outside individual 
who could receive confidential data, 
evaluate it, and report to the negotia- 
tors. The parties would need to agree 
upon the protection to be given confi- 
dential data. A similar procedure may 
also be desirable in order to permit 
neutral technical advice to be given in. 
connection with complex data. 

9. Use of a "resource pool" may be 
desirable, to support travel, training, 
or other appropriate costs, either in- 
curred by participants or expended on 
behalf of the negotiating group. The 
feasibility of creating such a pool from 
contributions by private sources and 
the agency should be considered in the 
pre-negotiation stages. 

C50 FR 52895. Dec. 27, 19853 
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Appendix V« Contact Persons for Negotiated Rulemaking 

The following people have served on an interagency "negotiated mlemaking resource team" 
to share their reg-neg experience with other federal agencies. 



Judy Ballard *- Member, Departmental Appeals Board, HHS 
202-690-7419 Fax 202-690-5863 

Deborah S. Dalton - Deputy Director, Consensus & Dispute Resolution Program, EPA 
202-260-5495 Fax 202-260-5478 

Neil Eisner — Assistant General Counsel for Regulation and Enforcement, DOT 
202-366-4723 Fax 202-366-9313 

James Estep - Department of Labor/Office of the Solicitor (OSHA) 
202-219-7736 Fax 202-219-7147 

Judith Kaleta - Chief Counsel, Research and Special Programs Administration, DOT 
202-366-4400 Fax 202-366-7041 

Chris Kirtz — Director, Consensus & Dispute Resolution Program, EPA 
202-260-7565 Fax 202-260-5478 

Gary Laden — Chief, Policy & Rules Division, Cable Services Bureau, FCC 
202-416-0854 Fax 202-416-1210 

William J. Olmstead — Associate General Counsel, NRC 
301-415-1740 Fax 301-415-2162 

David M, Pritzker — (Formerly) Senior Attorney, ACUS 

703-751-7556 

Steven Schatken — Assistant General Counsel for Regulations Management, Education 
202-401-8300 Fax 202-401-5391 

Peter J. B. Swanson — Alternative Dispute Resolution Specialist, FMCS 
202-606-5445 Fax 202-606-3679 

John Wagner — Manager for Alternative Dispute Resolution Services, FMCS 
202-606-5445 Fax 202-606-3679 



